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eport on implementation of the Aarhus

Convention in Bosnia and Herzegovina (BiH)

has been published in 2014 on the occa-

sion of The 5th Meeting of the Parties to
the Convention in Maastricht, The Netherlands. We
appreciate the effort that has been made and do not
want to duplicate the same work. Our intention was
to establish a report which would include some crit-
ical findings and develop reflections on major short-
comings in practical use of the Convention by State
officials in the decision-making, and also by the cit-
izens in solving problems of their neighbourhoods,
towns and villages.

When reading national legislation, one might feel
that the struggle for environmental protection and right to live in healthy environment
in Bosnia and Herzegovina is over and all problems are resolved. Closer inspection reveals
that rules on paper often differ from their practical implication in reality.

Because of the initial lack of publicly available data, we tried to use the right to access
information and asked dozens of State authorities for their records on public participation
in decision-making. This attempt brought a gloomy result: a major part of offices ignored
our request for information and thereby violated both the national law and international
obligations of the country set by the Aarhus Convention.

Actual events, described in the case studies, are true indicators of the real situation of
environmental democracy in BiH. Our goal was to report on some of the recent significant
civil society campaigns in environmental protection and quality of life improvement. These
cases reveal a picture of a surprisingly active civil society, well organized non-governmen-
tal organizations and enormous dedication and effort by the people. On the other hand, it
also reveals cases of corrupt politicians, dismissive State officials, paralyzed decision-mak-
ing structures and cynical private corporations.

Although the environmental democracy in Bosnia and Herzegovina is just limping
along, outbreaks of active civil society show promise for improvement in the future. Our
intention was to highlight such examples of good practice in relation to environment and
human rights protection. In our opinion, citizens who do not cease to demand their rights
do not only contribute to a better environment, but also to the overall improvement of
the society.

This report was prepared in cooperation of Arnika - Citizens Support Centre (Czech
Republic) and Eko-Forum Zenica (Bosnia and Herzegovina) with the support of
Ministry of Foreign Affairs of the Czech Republic in the framework of Transition
Promotion Programme as a part of the implementation of a project “Right for
Healthy Environment: Aarhus Centre in Zenica-Doboj Canton of Bosnia and
Herzegovina and Experience Transfer from The Czech Republic”.

The content of this publication is the sole responsibility of the authors and in no
way can be taken to reflect the views of the Czech Republic.
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Bosnia and
Herzegovina:

Basic facts about
the country and 1its
environment

osnia and Herzegovina is located in south-eastern Europe at the Balkan Peninsula.
The country is inhabited by nearly four million people, comprising mainly of three
“constituent peoples” — or ethnic groups — living side by side. Bosniaks are the
largest group of the three, with Serbs second and Croats third. BiH is divided into
two constitutionally created entities, the Federation of Bosnia and Herzegovina (FBiH) and
Republika Srpska (RS), collectively referred to as ‘the Entities’; with each Entity occupying
approximately half of the territory. In addition to the Entities, as of 1999, there is also
a small self-governing Brcko District of BiH (BD).

Bosnia and Herzegovina has a long history marked by Ottoman raids followed by the
Austro-Hungarian rule. After World War Il, the agricultural country was industrialised un-
der the auspices of socialist planning of a newly created State of Yugoslavia. The Bosnian
economy started to be based on mining, metallurgy and the chemical industry. In addi-
tion, its safe position in the centre of Yugoslavia made it favourable for the development
of Yugoslavia’s armament industry. It was not a profitable development; BiH contributed
only by 12 % to Yugoslavia’'s GDP. However, it produced almost 20 % of Yugoslavia’s overall
pollution, mainly by air and water contamination.

The rather mountainous north-central part of BiH was strategically favorable for heavy
industry with the naturally rich environment; tapped for water resources and mined for
coal and limestone mines. However, the conditions were not conducive to the quality of
life for the local communities. The industrial facilities and even the new cities were built in
narrow river canyons and valleys. Due to adverse meteorological conditions, the air pollut-
ing substances, released from the chimneys of power plants, steelworks and coke plants,
settled in valleys, and continue to poison the environment and its inhabitants to this day.

The country suffered extensive damage during the Bosnian War of 1992 to 1995. About
250,000 people lost their lives during the conflict, which also produced the first genocide
since World War Il on the territory of Europe. The economic damage of the war is estimat-
ed to be from 20.4 to 51 billion USD (in 2000). Most of the existing physical capital was
destroyed and half of the population displaced. A substantial part of existing factories
were destroyed or closed, while the GDP fell to 20% of its pre-war size, and the employ-
ment rate plummeted between 1992 and 1995".

T https://www.cia.gov/library/publications/the-world-factbook/geos/bk.html




After the war, industrial production gradually be-
gan to recover, but without performing the neces-
sary technical upgrades. Air pollution became the
main factor in the drop of living conditions in Central
Bosnia (see the Chapter 1.1.), mainly due to obsolete
industrial facilities and the reluctance for necessary
technical investments to achieve better environmen-
tal protection. In many cases, factories resemble the
inventory of technical museums or abandoned ruins
rather than production facilities. The steelworks in
Zenica and the chemical industry in Lukavac and Tu-
zla can be characterised as three centres of industrial
pollution in the country, in terms of air, water and
soil pollution.

Sarajevo, the capital of the country, is often listed
among the cities with the highest air pollution in BiH.
Even though no heavy industry operates in the city,
the combined factors of Sarajevo’s location in a deep
mountain valley, the over-reliance on private cars and
decentralised modes of heating for family houses
(coal, wood and occasional waste burning) make the
living conditions adverse. Similar problems, but on
a smaller scale, can be observed in other towns.

Another large source of pollution is the energy
sector. Bosnia and Herzegovina is becoming an in-
creasingly significant energy exporter and a substan-
tial part of its electricity is still produced in coal or
lignite fuelled thermal power plants, located in Kakanj and Tuzla in Federation of BiH and
Gacko and Ugljevik in Republika Srpska. Obviously, coal mining has number of negative
consequences for the environment and landscape. Recently, the government decided to
increase its energy production by building new small hydropower plants that would also
reduce the country’s carbon emissions. However, BiH can be proud of its rich biodiversity
and large areas of pristine nature, including unregulated water streams. Extensive con-
struction of the dams would seriously damage the natural environment and increase the
risk of flood damage, as was apparent during the floods in May 2014.

The introduction of progressive waste management remains a big challenge across the
country. At present, the system is undeveloped and effective methods of waste separa-
tion, recycling and treatment are missing. In some areas, the waste management system
serves less than 50% of the households and thus hundreds of illegal waste dumps exist.
Such situations can cause serious pollution of water sources. Currently, the World Bank
is providing USD 43.5 million, to fund a large project aimed at producing significant im-
provements to the waste management system. The project is scheduled for completion in
February 2016.

Existing environmental, social and economic problems of the country are multiplied
by the complexity of multiple levels of government and administration. Due to the




peace agreements — the Dayton and the Washington agreements — the country was di-
vided in two Entities and ten Cantons (described in more detail in the following chapters)
with different but often overlapping jurisdiction. For example, in the field of environment,
10 related ministries exist at the Canton level, 2 at the Entity level, 1 exists in the Brcko Dis-
trict and 1 at a State level. This situation makes it almost impossible for ordinary citizens
to navigate administrative responsibility. The confusion often serves as a good excuse for
politicians and responsible authorities to solve the problems by saying: “I am sorry, this is
beyond my authority.” Two decades of practical experience under the current system of
State administration — which is the most complicated in Europe — proves its ineffectiveness
and need for extensive reform.




Air pollution
in focus

n this report, we
do not analyse
all types of pol-
lution in detail. It
is beyond the scope of the
research and scope of this
paper, which is mainly fo-
cused on public participa- 3 :
tion in decision-making. G Lroto:
However, we will briefly s
discuss air pollution as it
is probably most notice-
able type of pollution in
all Central Bosnia; and S g Full view of the Zenica valley
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particles bind various chemical pollutants on their surface — such as heavy metals, persis-
tent organic pollutants or polyaromatic hydrocarbons such as benzene, which thanks to
the small size of the particles better infiltrate the human body. Recently, the adverse health
effect of PM-bound polyaromatic hydrocarbon benzo(a)pyrene is of increasing concern of
European scientists and needs further studying.

There are different types of PM according to their aerodynamic diameter. There are
coarse particles PM,, of a diameter up to 10 um, fine particles of PM, s, smaller than 2.5
microns in diameter which penetrate in thoracic region of the respiratory system; and
even ultrafine particles of PM; of a diameter up to 0.1 um, which pass from lungs directly
into the bloodstream.

According to WHO, there is a close, quantitative relationship between exposure to high
concentrations of small particulates (PM;, and PM, s) and increased mortality or morbidity,
both daily and over time®.

According to the WHO Air Quality Guidelines, robust associations were reported be-
tween long-term exposure to PM,s and mortality. Health effects can be expected when
annual mean concentrations are in the range of 11-15 ug/m?34.

Exposure to both coarse and fine particles can trigger respiratory and cardiovascular
morbidity, such as aggravation of asthma, respiratory symptoms and an increase in hospi-
tal admissions; and even mortality from cardiovascular and respiratory diseases and from
lung cancer®.

Further studies also suggests a possible link with PM and belated neurodevelopment,
reduced cognitive function of children, diabetes, incidence of viral infections, conjuncti-
vitis, intestinal infections, digestive problems, angina and pneumonia®. Ultrafine particles
(PM,.1) have recently attracted significant scientific and medical attention, but there is still
generally not enough epidemiologic data.

Depending on their chemical composition, particles can also have an effect on the glob-
al climate in terms of light transmittance, albedo, cloud formation process, and so on’.

Nitrogen oxides (NO,) and ozone (O;)

Guideline O; : 100 ug/m? 8-hour mean

(Source: WHO Air quality guidelines, 2005)

NO, emissions have adverse health impacts through the formation of ground-level
ozone. Ozone is a special and highly reactive form of oxygen, consisting of three oxygen




atoms. Ground-level ozone is formed as a result of complex chemical reactions between
precursor gases, such as NO, and VOCs. Once exposed to ozone, our bodies try to prevent
it from entering our lungs. This reflex reduces the amount of oxygen we inhaled, leading
to suffocation. Exposure to high concentrations of ground-level ozone is associated with
more than 20,000 deaths in the EU-25 annually. Ground-level ozone has also environmen-
tal effects and together with other pollutants, e.g. sulphur dioxide and nitrogen oxides
support corrosion on certain materials, such as copper®.

Nitrogen dioxide (NO,)

Guidelines NO, : 40 ug/m? annual mean, 200 ug/m* 1-hour mean

(Source: WHO Air quality guidelines, 2005)

Recent indoor studies have provided evidence of adverse effects of nitrogen dioxide.
Epidemiological studies have shown that bronchitic symptoms of asthmatic children in-
creased in association with annual NO, concentration. Among others, reduced lung func-
tion in children and effects on respiratory symptoms among infants was observed. These
associations can be partly explained by co-exposure to PM, but presumably also other
components in the mixture (such as organic carbon and nitrous acid vapour).

Sulphur dioxide (SO,)

125 ug/m? 24-hour mean, 350 ug/m? 1-hour mean

(Source: WHO Air quality guidelines, 2005)

Sulphur dioxide is emitted when fuels containing sulphur are combusted. The signifi-
cant health effects include bronchoconstriction and increased asthma symptoms and are
of particular concern for asthmatics at elevated ventilation rates, e.g., while exercising or
playing. Other effects are mentioned when sulphur oxides react with other compounds in
the atmosphere and particulate matter®.

Along with that, there are also proven non-health impacts with associated costs. SO,
is the main pollutant contributing to acid deposition, and therefore it raises building and
construction related concern. The secondary pollutants formed by SO, as well as NO, have
an acidification impact on terrestrial and aquatic ecosystems as well as on crops and con-
struction materials, metals etc.

Combustion processes release a variety of other air pollutants and some of them, in-
cluding some heavy metals and persistent organic pollutants, accumulate in the environ-
ment. This allows them to get into our food chain and ultimately end up on our plates.

8  Zakipour et al.: Atmospheric Corrosion Effects of SO2 and O3 on LaboratoryJExposed Copper, J. Electrochem.
Soc. 1995 142(3): 757-760p.
®  http://www.epa.gov/airquality/sulfurdioxide/health.html




Limit values
of selected
pollutants

350 ug/m? (hourly)
125 pug/m’ (daily)

NO, o ";;gh?,u;'y)
which apply in A
50 ug/m?® (dail

the European PMio 10 ug/m’ Eyeai’l)y)

u n [| 0 n Source: Directive 2008/50/EC:

Limit values for the protection of

human health

Limit values of selected pollutants which apply in BiH

There is a gradual tendency to meet the EU limit values by 2021:

SO, - tolerance value (ug/m®):
Year 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021

Hourly averages (not to be exceeded o054y 455 440 495 410 395 380 365 350
more than 24 times in a calendar year)

Daily average (not to be exceeded more
than 3 times per calendar year)
Yearly average 50

NO, - tolerance value (ug/m°):
Year 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021

Hourly averages (not to be exceeded 290 280 270 260 250 240 230 220 210 200
more than 18 times in a calendar year)

Daily average 121 117 113 109 105 101 97 93 89 85
Yearly average 58 56 54 52 50 48 46 44 42 40

PM,, - tolerance value (ug/m?):

Daily averages (not to be exceeded more 72.5 70 67.5 65 62.5 60 e |&o
than 35 times in a calendar year)
Yearly average 47.2 46.4 45.6 44.8 44 43.2 424 41.6 40.8 40

125

Source: Regulation on the method of monitoring air quality and defining types of polluting types
of pollutants, limit values and other air quality standards (Official Gazette of FBiH no. 1/2012)




1.2

Slow way
to cleaner
environment

he above tabled comparison demonstrates

that level of air pollution in Bosnia and Her-

zegovina is significantly higher than in the

European Union, as is State acceptance of
the comparatively worse quality of the environment.
At the current rate of ineffective environmental pro-
tection, the citizens of BiH will have to wait until
2021 to enjoy the same level of environmental pro-
tection as EU citizens enjoy this day. The situation is
very similar in regards to the status of pollution for
water and soil. As we describe in detail further in this
report, lower regulatory standards are often abused
by corporations to move dirty industries to BiH, avoid
EU regulations and save money on investments in
environmental protection. National companies also
profit from low standards.

Although BiH is not EU member, that is not an
adequate excuse for weaker regulations. If a factory
invests in — for example — dust filters in the Austrian
town of Graz, it should be able to make the same
investment 500km away in Zenica, Bosnia. Moreover,
pollution, especially air pollution creates transbound-
ary impacts. Hungary has been complaining for years
about the emissions from the thermal power plant in
Kakanj, whose extremely high chimney protects Bos-
nian land, but readily transfers pollution neighbour-
ing state. Also river Bosna, collecting sewage waters
from dozens of Bosnian towns and factories (many
of which still do not have appropriate wastewater
treatment plants) transfers the pollution to neigh-
bouring Croatia.




Short facts
about BiH

NYVA

Population is approximately
3.8 million, representing
about 0.75 percent of

the EU population (it

ranks 29" position out

of 54 European states
according to population).
Its size reaches 51,129

km? - BiH ranks 28"
position in Europe.

Economy

One of the lowest GDP of the
37 European countries (3,500
EUR per capita - about 28 %
of the EU average and 70 % of
the Western Balkans average).
Unemployment rate is at

43.7 % of the population.
Youth unemployment rate

is the highest in the world,
stable at about 60%

Average monthly wages

are some 780 BAM, which is

http://data.worldbank.org/indica-
tor/SL.UEM.1524.ZS

Unemployment rate

the average of the Western
Balkans (ranging from about
about 960 in Montenegro
and 700 in Serbia) - while

it is 1,916 across the EU

43,7 60 %

%

Youth unemployment rate

Qualtty of life

Life expectancy: 76 years
(Europe average 78 years).
Corruption perception

index - 72" place out of 175
countries. (Same position as
Serbia, behind Montenegro
and Macedonia on 67" place,
and far behind Croatia on
57" place.).

One of the most mine
contaminated countries of
Europe. Total estimated mined
land mass is 1,218.50 km? =
2.4% of total country size.

http://www.theglobalist.com/
western-balkans-stalled-on-eu-

ropes-edge/

Nature
Bosnia and Herzegovina ranks
amongst the territories with
the highest biological diversity
in Europe, with a high
number of endemic species.
The name “Bosnia” comes
from an Indo-European word
Bosana, which means water.
This is fitting as the country
is covered with beautiful
lakes, rivers and waterfalls.
Short 23 km long coastline
on the Adriatic Sea.
The land is mainly hilly to
mountainous, with an average
altitude of 500 meters.
41 % of the territory is covered
by forest ecosystems.




The local kids playing in the
vicinity of the Kakanj thermal
power plant.

The power plant with the
Czech technology still does not
have a system for clean-up of
the smoke, and its emissions
pollute distant regions even in
Hungary.

Photo:
Martin
Plocek
/Arnika




Governing system and
Environmental law

2.1

Brief history
of Bosnia and
Herzegovina

he territory currently known as Bosnia and
Herzegovina has an almost fully continu-
ous history as a geopolitical entity from the
Middle Ages to the present time. Between
1180 and 1463 it was an independent kingdom;
from 1580 to 1878 it was known as Eyalet, the larg-
est unit of the Ottoman Empire; from 1878 to 1918
it was a ,,crown land” as part of the Austro-Hungar-
ian Empire; and finally from 1945 to 1992 it formed
part of the Federal Republic of Yugoslavia. Therefore,
for approximately 650 years of the last 800 years, an
entity titled ‘Bosnia’ has existed on the world map.
The modern era of its existence is marked by its
declaration of independence in 1992 as the “Repub-
lic of Bosnia and Herzegovina” after a referendum
in the former Yugoslavia. However, this referendum
was followed by the three-and-half-year-long Bos-
nian War and was concluded through the signing of



Political map
of Bosnia and
Herzegovina

On previous page:

The BiH parliament building
in Sarajevo.

REPUBLIKA SRPSKA

°
Banja Luks

REPUBLIKA
SRPSKA

FEDERATION OF
BOSNIA AND
HERZEGOVINA

Source: Wikipedia.org

the Dayton Agreement in December 1995, which
included the Constitution of “Bosnia and Herzego-
vina” as its Annex V. The Constitution establishes the
political division of State Entities, the delineation of
the inter-entity boundaries and the structure of Exec-
utive arm of government. Due to the complex ethnic
situation in the country, and to avoid future conflict,
the basic principle of the constitution and the gov-
ernment is an equal representation of the three
major ethnic groups - Bosniaks (Bosnian Mus-
lims), Serbs and Croats. These three groups are re-
ferred to as the constituent people of the country
and none of them can be considered as a minority or
immigrant group. To avoid confusion, this report will
use the term “ethnicities’.

10 Frame Agreement for the Peace in Bosnia and Herzegovina,
agreed on November 21 in Dayton — USA, officially signed on
December 15, Paris, France.




Administrative
system today

ue to the emphasis on ethnic equality, the award of administrative positions must

provide an adequate representation of all three ethnicities in every single level

of government. Thus BiH has a three-member presidency, 14 governments

with a total of 170 ministries, where each minister and deputies must also
represent the three ethnicities equally.

In some cases, due to the equality principle, some important positions in State admin-
istration are not filled on merit by the best available professionals — simply because the
most suitable expert does not have the required ethnicity.

The State administration’s focus on its ethnic composition is also financially demand-
ing, due to the resulting high number of employees. According to the statistics, the State,
Entity, Cantonal and local governments and the Brcko District employ 184,148 people
(both officials and politicians — which is about 4% of the population), with a continuous
growth trend forecast. According to the International Monetary Fund, the total expendi-
tures for the public sector in 2014 amount to 3.312 billion BAM for salaries and benefits,
and 2.833 billion BAM for the material costs. That’s a total of 6.145 billion BAM which
equals to 23% of total GDP. According to data from the last audit reports published in
2013, the budget funds used 73 institutions, which contained a total of 22,039 employ-
ees. They spent a year in gross salaries and benefits around 522 million BAM™,

The non-governmental “Agency for Local Development Initiatives” (ALDI) deals with
the continuous increase in employment in the public sector in the Federation. The ALDI
report says that from 2008 to 2011 the number of employees in the public sector in the
Federation of BiH increased by 8,366 workers, and has exceeded the figure of 116,000"2.

" http://www.vijesti.ba/kolumne-komentari/132363-Birokratsku-azdahu-placamo-6145-milijardi-godisnje.html

2 http://aldi.ba/documents/lzvjestaj 10GODINAPOSLIJE.pdf




2.3

administration
of environmental
protection

ccording to the constitution in BiH, State level authorities are not directly re-
sponsible for matters of environmental protection. However, the Law on Min-
istries and other Administrative Bodies of BiH (Official Gazette of BiH (OG BiH
5/03, 42/03, 26/04, 42/04, 45/06, 88/07, 35/09, 59/09 and 103/09)), designates
the Ministry of Foreign Trade and Economic Relations of BiH as the responsible State level
public authority to conduct activities and tasks related to the definition of policy, basic
principles, coordination of actions and harmonization of the plans of Entity authorities for
both RS and FBiH and representation at the international level, e.g. creation of the reports
on international treaties and organizations. According to the RS Constitution, RS institu-
tions organize and provide for environmental protection. When it comes to the Federation
of BiH, the Constitution of FBiH envisages that the Federation Government and Cantons
share responsibilities in environmental protection. The Brcko District has residual power
and authority outside the enumerated responsibilities of the State. As such, the Govern-
ment of Brcko District has responsibilities that are entrusted to Entities, municipalities
(and cantons in FBiH) when it comes to environmental protection.®

3 The second national report on Aarhus convention implementation in Bosnia and Herzegovina — 2013




2.4

National legal
system

he Law on Ministries and Other Bodies of Administration of Bosnia and Herzego-
vina states that under:

m Article 8, the Ministry of Foreign Affairs of BiH Affairs has jurisdiction to implement the
established BiH policies to foster international relations in accordance with positions
and guidelines of the BiH Presidency and to propose positions on issues relevant to the
foreign policy activities and international position of BiH;

m Article 9, the Ministry of Foreign Trade and Economic Relations of BiH is responsible
for the development of the policy, basic principles, coordination of activities and
harmonisation of plans of the Entity authorities and bodies, including international
institutions in the fields of agriculture, environmental protection, development and
use of natural resources and tourism. Within this Ministry, there is the Veterinary Of-
fice of BiH, as an administrative organization, and the Administration for Plant Health
Protection of BiH.

The constitution in Article IV 4a provides for the regulation of environment by the State
government, and at the Entity level and for the Brcko District, the environmental field is
constitutionally requlated as specified below.

2.4.1. Republika Srpska

According to Republika Srpska Constitution, the Republika Srpska shall regulate and en-
sure the protection of the environment (Amendment 32, point 13), that is the environ-
ment protection and conservation scheme (Amendment 32, Paragraph 1, point 13 to the
Article 68); it shall protect and encourage the rational use of natural resources in order to
preserve and enhance the quality of life, protection and environmental restoration (Article
64); and individuals are entitled to live in a healthy environment, and everyone, in accord-
ance with the law, shall be obliged to protect and improve the environment (Article 35),
within their abilities. The Constitution stipulates that the law shall govern the protection,
use and management of the property of public interest, as well as the payment of com-
pensation for the use of property of public interest and urban construction sites.




2.4.2. Federation of BiH

According to the Constitution of the Federation of BiH, Title Ill, Article 2 (c), the Feder-
ation Government and its 10 Cantons have joint responsibility for environmental policy.
There is no explicit provision in the FBiH Constitution defining responsibilities for sustain-
able development; instead, in Title Ill, Article 1, (d) and (i), economic and energy policies
are indicated as areas of the exclusive authority of the FBiH.

An extensive amendment to the environmental legislation is currently being approved
in the Federation of Bosnia and Herzegovina.' The first draft of the new Federal Law on
Environmental Protection was released for public comments in the autumn of 2014 and
it is currently progressing through the legislative process. Several NGOs submitted com-
ments to the draft law regarding its inconsistency with the AC, commenting among other
on access to information, establishing Integrated Pollution Prevention and Control, public
participation in decision-making procedures and organization of public hearings.'® The
Amendment is a significant opportunity for harmonization of national legislation with the
EU Acquis and stronger protection of the environment. However, the final version of the
draft law, which will hopefully incorporate the comments made during the public hearings
organised the by Federal Ministry of Environment and Tourism, is still not ready for sub-
mission for parliamentary consideration (August 2015).

2.4.3. Brcko District of BiH
Article 8 of the Statute of the Brcko District of Bosnia and Herzegovina stipulates the juris-
diction of the Brcko District of BiH over environmental protection.




Aarhus Convention

and BiH

he Law on Procedures of Concluding and Ex-
ecuting of International Agreements'® stipu-
lates the process for concluding international
agreements and the performance of obliga-
tions of the authorities in BiH, accepted upon signing
an international treaty. The Convention became a part
of the legal system of Bosnia and Herzegovina and all
institutions established by BiH, Entities and Brcko Dis-
trict are legally obligated to implement the Convention.

Bosnia and Herzegovina acceded to the Aarhus
Convention on 15 September 2008. The Convention’s
provisions are rather well transposed in the complicat-
ed, multi-level national legislation. The most effective
mechanism to improve it is the harmonization of BiH
law with EU Acquis, as part of BiH's EU integration
process. However, the rate of implementation is un-
satisfactory.

A number of projects were financed by international
organizations and funds in previous years (OSCE, The
Regional Environmental Centre for Central and Eastern
Europe, EnvSec, EU IPA...) in order to improve practical
implementation of the Convention, but there is sub-
stantial room for improvement. The government should
ensure transparency and availability of information and
include the public more in its decision-making at all ad-
ministration levels, including use of remedies.

BiH is also a party to some international organisa-
tion, which however does not always ensure the best
protection of the society and environment, as we illus-
trate in the following chapter.

16 “0.G. of BiH"”, No. 29/00 and 32/13
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The Energy
Community

he Energy Community is an internation-

al organisation, which was established

between the EU and a number of third

countries to extend the EU energy market
to other regions, especially South-eastern Europe.
Under its Treaty, signatories commit themselves to
implement the relevant EU energy acquis commu-
nautaire, to develop an adequate regulatory frame-
work and to liberalise their energy markets. The orig-
inal Treaty entered into force in 2006 and expires in
2016. Two years ago, the Ministerial Council of the
Energy Community decided to extend the Treaty by
ten years, which brought up the need for its revision.
Bosnia and Herzegovina ratified the Treaty on

20 September 2006.
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The
Bankwatch
Network

3.2

suggests
inclusion of
the following
Directives:

The Energy
Community
Treaty

he main critiques raised by civil society or-
ganisations refer to the Treaty’s lack of so-
cial dimension' and limited scope of the
environmental acquis'®. The current state of
the regulation is inadequate to protect the environ-
ment and public health from the impacts of the ener-
gy sector and increases the likelihood of EU countries
import energy produced at great costs to the com-
munities and environment in countries in accession
proces to EU and their neighbouring countries.

The Bankwatch Network suggests inclusion of cer-
tain EU Directives (see box on the following page)
in order to ensure that the countries of the Energy
Community are not left even further behind in the
transformation into a low-carbon, energy-efficient,
renewables-based society. The most important point
in regard to the Aarhus Convention is the inclusion
of Chapter Il of Directive 2010/75/EU3 on indus-
trial emissions', which deals with the procedure
for granting permits. It specifies not only access to
information and public participation and access to
justice, but also sets the best available techniques
(BAT) as a condition for granting of environmental
permits.




Chapter II of Directive 2010/75/EU3 on industrial emissions®

This particular chapter replaces the IPPC Directive, whose importance is already recognised by the Treaty, and stip-
ulates the use of best available techniques (BAT) which are the most effective techniques to achieve a high level of
environmental protection, while accounting for costs and benefits. BAT is crucial because it details more substances than
the basic emissions safequards in Chapter III and helps to close the ,thermal efficiency loophole’. This Chapter also sets
conditions for the granting of permits, environmental inspections rules regarding access to information and public
participation in the permit procedures and access to justice.

Directive 2008/50/EC4 on ambient air quality and cleaner air for Europe®

Air pollution is a deadly problem in the Energy Community countries, and much of the pollution comes from the energy
sector. Residents of places like Pristina, Tuzla and Pljevlja are losing years of their lives due to this pollution. The Direc-
tive stipulates, among many other things, common methods for assessing air quality and ensuring that information on
ambient air quality are made available to the public. Both are essential preconditions to ensuring that the situation is
improved.

Directive 2008/105/ECS on environmental quality standards in the field of
water policy®

The energy sector has serious impacts on water bodies, especially the coal and oil sectors. In the coal sector, intakes for
cooling water, thermal impacts of discharged water, and direct pollution of water from waste containing heavy metals

and radioactive material are all important, as well as pollution from open-cast mining of high-sulphur coal. The Environ-
mental Quality Standards Directive would provide clear public benefits by assisting in reducing such pollution.

Directive 2006/21/EC6 on the management of waste from extractive
industries®
This Directive is clearly relevant to mining related to the energy sector in the Energy Community countries. The misman-

agement of such waste may cause pollution of a trans-boundary nature, so implementing this Directive would ensure
a minimum level of safe and responsible management of such waste and maximising its recovery throughout the region.

Directive 2001/42/EC7 on the assessment of the effects of certain plans and

programmes on the environment®

According to the Directive the Strategic Impact Assessment is obligatory for plans/programmes which are inter alia
prepared for energy sector and which set the framework for future development consent of projects listed in the Environ-
mental Impact Assessment Directive. The Directive provides members of the public with opportunities to participate on
the permitting and ongoing regulation of certain categories of activities.

Directive 2000/60/EC establishing a framework for Community action in the
field of water policy

The Water Framework Directive is needed within the Energy Community ‘Treaty to ensure that impacts such as water
pollution from hydropower generation, but also extraction, cooling and processing in the coal sector, are not neglected in
the Contracting Parties’ energy sectors.

Directive 92/43/EEC on the conservation of natural habitats and of wild

fauna and flora

Energy investments, particularly in the hydropower or wind sector, can have a serious impact on natural habitats, flora
and fauna, when not appropriately situated. The Directive allows the protection of priority species to avoid their deterio-
ration and the significant disturbance of other species, by ensuring that energy installations are not built at the expense
of the natural value of the region.

(1)  http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2010:334:0017:0119:en:PDF
(2) http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2008:152:0001:0044:EN:PDF
(3) http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2008:348:0084:0097:EN:PDF
(4) http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2006:102:0015:0033:en:PDF
(5) http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32001L0042:EN:HTML 2 5



ince 2003, Bosnia and Herzegovina is a po-
. tential candidate for EU membership®.
EU accession path Since then, the EU and Bosnia and Herze-
govina have entered into a number of agree-
ments on various issues, such as visa facilitation and
readmission agreements (2008), Interim Agreement
on Trade and Trade-related issues (2008). In 2010,
citizens of Bosnia and Herzegovina were granted the
right to travel to the Schengen Area without a visa’.

Currently, the relationship between EU and Bosnia
and Herzegovina is governed by the Stabilisation and
Association Agreement®, with the European Union,
its Member States and Atomic Energy Community on
the one side and Bosnia and Herzegovina on the other side.

On 1 June 2015, after a long pause, BiH re-joined the other Western Balkans
countries that are engaged in the Stabilisation and Association Process. Currently,
Bosnia and Herzegovina and Kosovo are EU potential candidates.

The SAA was signed on 26 June 2008 in Luxembourg to be followed by almost 7 years
governed under the pending Interim Agreement® and finally entered into force only on
1 June 2015". The significant gap between signing and entering into force was due to
political reasons — the obligation to amend the constitution, commonly blamed on the
Sejdic-Finci case as decided the European Court of Human Rights in Strasbourg'. To set
in motion a constitutional reform, including changing the election provision in BiH, took
more time than expected. In December 2014, the Council agreed a renewed approach to
BiH, without changing the EU accession conditions, including the implementation of the
Sejdic-Finci ruling. It invited the High Representative and Commissioner Johannes Hahn to
engage with the BiH leadership to secure its irrevocable written commitment to undertake
reforms for EU accession.

By achieving the status of an EU Potential Candidate Country, BiH accepted an obliga-
tion to ensure that the SAA's existing and future legislation will be properly implemented
and enforced.

The EU continues to provide support for law enforcement through the office of the EU
Special Representative/EU Delegation. The European Commission issues an annual Pro-
gress Report to assess Bosnia and Herzegovina'’s progress towards EU membership.'?




The Western Balkans
countries entering
the Stabilisation and
Association process

Source:
Wikipedia.

The medium-term priorities of the European Part-
nership in the sphere of environmental protection
are as follows: to continue implementation of leg-
islation for the purpose of environmental impact as-
sessment; to implement relevant international con-
ventions (such as Aarhus and Espoo Conventions);
and to ensure that the environmental requirements
are included in the definition and implementation of
other sectoral policies related to environment and
Aarhus Convention, e.g. energy, transport, freedom
of speech, justice and so forth.




3.

Focal Points and
Aarhus Centres

he first Aarhus Convention National Focal

Point at the State level was at the Depart-

ment for Environmental Protection at the

Ministry of Foreign Trade and Economic Re-
lations. This institution has only a limited staff and
therefore the National Focal Point was later appoint-
ed to the Federal Ministry for Tourism and Environ-
ment; more precisely to one of the Assistant Minis-
ters. It is clear that far too few staff were allocated
to transpose the Arhus Convention into national leg-
islation and ensure its implementing in practice. In
order to overcome the lack of staff and experience,
the process was supported by the abovementioned
internationally funded projects.

With the initiative and the financial support of
OSCE, the first Aarhus Centre in BiH was established
in 2012 in Sarajevo, to enhance practical implemen-
tation of the Convention, disseminate environmental
information and support public participation in de-
cision-making. Later that year, similar centres were
founded in Banja Luka and Tuzla — both within ex-
isting NGOs. In 2013, the Sarajevo centre was trans-
formed into an independent NGO. Finally in 2014,
a fourth Aarhus Centre was established in Zenica
— with the support of Czech NGO Arnika — Citizens
Support Centre and with the financial contribution
of the Czech Republic. All centres continue to be in
operation (as of 2015), although after receiving ini-
tial financial injection from OSCE and foreign as well
as national governments, now they have to secure
further financing by themselves, which limits the ex-
tent of their activities.



3.5

National
Implementation
Report

n order to meet requirements prescribed

by the Convention, Bosnia and Herzegovina

has prepared two national reports on Aar-

hus Convention implementation, in 2010"
and 201375, for the Conferences of the Parties. They
both came to the conclusion that the Convention re-
quirements are well transposed to the national leg-
islation, but there are serious obstacles in proper im-
plementation of all three AC pillars — many of them
related to complex administrative structure of Bosnia
and Herzegovina.

The Second National Report on AC Implementation
in BiH — prepared together by the Federal Ministry
of Environment and Aarhus Centre Sarajevo — gave
a detailed survey of legislation and its conformance
with AC. The conformance is described in the next
chapter titled Major shortcomings determined in the
NIR 2013.

In the following Chapter 3.7., The report on the
practical application of the Aarhus Convention in BiH
in 2014, we analyse another available report on the
matter of the Implementation of the Aarhus Conven-
tion in BiH. For better understanding the requisites
of the individual pillars of the Aarhus Convention,
please see Chapter 4 of this report, Aarhus Conven-
tion Pillars.




3.6

Major
shortcomings
of the NIR 2013

ational Implementation Report 2013 comes to the conclusion — and we can only
agree — that the legislative is rather aligned with AC, but the practical implemen-
tation is insufficient. A number of laws and regulations were transposed from
EU legislation only on paper, with their practical implementation limping along.

Concerning the first pillar, free access to information in Bosnia and Herzegovina is
regulated by the Law on Freedom of Access to Information BiH, which covers not only
environmental but all other government held information. It is the only AC-related law
at the State level, and all the other legislation is divided by the Entities. State level Law is
directly applied in Brcko District.

Although there are ministries for environment (usually combined with other areas, such
as tourism, spatial planning, transport etc.) at the Cantonal level, the 10 Cantons in Feder-
ation of BiH use the common environmental legislation of the federal level.

The NIR 2013 explains in detail how and where the AC provisions are implemented in
the national legislation. As per the NIR 2013, the authors of this report agree that the
Convention’s provisions were incorporated to a significant degree. The NIR 2013 also
claims, that the application of the law works without major problems. This conclusion is
much more questionable. A more thorough investigation of the practical experience in
applying and enforcing the law was one of the reasons for writing this report. Based on
our research, we can conclude that in many cases the law is not enforced by the State
authorities and it is also hardly enforceable by victims of the pollution or people harmed
by industrial or construction projects.

Further, the experiences of some local NGOs reveal that the conclusions drawn in the
NIR report 2013 are overly optimistic:

CLAIM 1: INFORMATION IS PROVIDED

m lll.a: Civil servants are obliged to provide the information requested. Where such infor-
mation is not supplied, the Law on Freedom of Access to Information and the Law on
Administrative Procedures provide legal remedies in administrative proceedings, after
which it is possible to address relevant inspectors and start proceedings before Courts
in accordance with the Law on Administrative Disputes.

m EXPERIENCE: Unanswered requests often go unnoticed by senior officials with no meas-
ures planned to overcome this common problem. We suggest better tracking of in-




stances of no response; taking appropriate action against uncooperative junior offi-
cials; and, obviously, providing the information. We consider reporting these omissions
in employee’s final report at the end of the year as a vital tool to address this issue.

CLAIM 2: CIVIL SERVANTS ARE EDUCATED

m |ll.b: The ministries/departments of health and environmental protection are obliged to
prepare annual education programs on environmental protection to educate the public
sector and raise awareness about environmental issues.

m EXPERIENCE: To our knowledge, no program has been prepared or implemented.

CLAIM 3: ADVISORY COUNCIL OPERATES

m lll.c: The Advisory Councils on Environment in FBiH and RS were established.

m EXPERIENCE: Information about their activities is not publicly available. The Council in
FBiH has only one representative from academia and one representative from the NGO
sector, who also has a political background. All the other members represent Canton-
al ministries.’® The only purpose of the Council seems to be to provide funding to its
members (25.000 EUR in FBiH for 2009 and 2012), as there is just a single document
adopted by the Council so far, the “Code of Practice”."”

The NGO community has already strongly criticised the ineptitude of the Advi-
sory Council (as published in Section IV of the NIR 2013):

NGO sector representatives have stressed that a large number of institutions have not
issued the free guide, which enables every individual access to information under control
of a public authority. The Advisory Council for Environment was in a phase of restoration
their function at the time of writing. NGOs also object to the selection of NGO represent-
atives to the Advisory Council on Environment. The Advisory Council of RS was formed in
December 2012. According to the NGO sector, this Council has not held a single session
to date (April 2015). In selecting NGO members for the Council, the relevant body was
guided by the principles of transparency, although the NGO representatives have had
complaints in regard to the selection of members to the Council. In light of the objections
from NGOs on the transparency in allocating funding from the FBiH budget to support the
environmental projects, the public authorities should invest efforts to improve the award
procedure in terms of public accessibility, provision of timely information and process of
the criteria selection. Further, NGO representatives often find they are not informed in
time about meetings to attend, leaving them with little time to prepare. NGO representa-
tives also object availability of information on official websites of relevant bodies. In their
view, the information is difficult to find and is permanently removed after a very short
period of time."®

8 The second national report on Aarhus convention implementation in Bosnia and Herzegovina — 2013




Civil society has also long complained about access to justice:

Firstly, the position of non-governmental organisations (NGOs) is determined in the
legislation. The BiH adopted the Law on Associations and Foundations, setting out rules
on the establishment and work of NGOs.' Similar legislation exists at the Entity level as
well — hence, NGOs may be established at the State level or Entity level.

The Aarhus Convention is not directly applied in BiH, but it is well transposed in the leg-
islation. Therefore, the courts in BiH apply the Aarhus Convention through the provisions
of domestic law and the position of NGOs used to be determined by this as well.

However, in a recent case before the District Court of Banja Luka?®, the judgement of
the Court ignores the nationally available legislation and refers to AC directly when stat-
ing reasons as to why NGO is considered an interested party and why it is authorised to
submit a lawsuit.?!

The issue is poor applicability of environmental laws in general, not only concerning
the AC. Many citizens fear punitive consequences if they start a court proceeding against
ministries or other authorities, and question the effectiveness of court-ordered protection
in general. This is one of the major obstacles in implementing relevant laws, which goes
hand-in-hand with the poor level of education among citizens and NGOs about their
rights and means of employing them. The courts decide on the parties” submissions, but
where a party is not knowledgeable about how to effectively use all of their rights, the
case mostly results in an unfavourable decision.

The poor economic situation and high unemployment rate also contribute to the low
level of willingness of the citizens to actively defend their rights. Court proceedings en-
quire fees being paid and are time-consuming. Such situations make any person or civil
society organisation hesitate and think twice whether to instigate a court case. In order to
address this issue, the NGO sector may wish to lobby the Government to amend the Law
on court taxes to exempt NGOs from paying court fees.

To better understand why the enforcement of rights related to a healthy environment is
faced with a number of difficulties in BiH, it is helpful to consider a statement made by the
Prime Minister of the Federation BiH, Nermin Niksi¢, at the launch ceremony of new dust filters
at the blast furnace in ArcelorMittal, Zenica, in November 2013:,,We could send the (environ-
mental) inspectors to close down this factory tomorrow, but we have to take care of 2,500
employees”?2. This approach indicates that the control mechanisms are probably often active
only formally and politicians are well aware of it, or maybe even actively promote and support
“selective justice”. Taking into account that the annual turnover of steelworks in Zenica consti-
tutes up to one third of the state budget — and also considering the job numbers, it is not easy
for the authorities to take an impartial stance. Regardless, the state should protect the rights
of all its citizens and, as Bosnia and Herzegovina progresses in joining the EU, the enforcement
of the law must certainly increase even in such politically sensitive cases.

1 Published in OG BiH No 32/1
20 Judgement of the Banja Luka District Court, No 11 0 U 012628 13 U dated 09.02.2015

21 The second national report on Aarhus convention implementation in Bosnia and Herzegovina — 2013




3e7

The report on

the practical
application
of the Aarhus
Convention 1in
BiH in 2014

n 2014, the Aarhus Centres Network issued the Report on the Practical Applica-
tion of the Aarhus Convention in BiH through the experiences of civil society (The
ACN Report).?® Because it is one of few analyses on the topic, we would like to
summarize its conclusions.

According to the ACN Report the case law in Bosnia is still underdeveloped: BiH has met
the basic requirements of Aarhus Convention and is still evolving. To date, there are two
national implementation reports that collected data from 30 institutions.

The report sums up two points that are needed for better application of AC:

1) Raising awareness of rights and obligations
2) Comprehensive training of civil servants

It also elaborates on each AC pillar, providing the following conclusions:

3.7.1. Access to environmental 1information

The Aarhus Centres collected requests, which were mostly regarding information about
projects and plans (77%) and just a small part inquiring about the laws and policies (15%)
and even less concerning the environmental situation (8%).

It also makes a mention on the breach of the legal deadlines where in 40% of cases,
there was a violation of the provisions laid down in terms of respecting legal
deadlines for replies, form solutions (lack of or inadequate reasoning, lack of guidance
on appeals), and failure to respond (non-response).

In addition, the public authorities incorrectly determined the exemption status and
refused delivery of information, thereby violating the procedure. The authorities have re-
fused to provide the information only on the basis of opinions of a third party that ap-
pealed to the confidential commercial interests, when it is not in line with the concept
of serving to public interest — tested in the light of the Law on Freedom of Access to
Information BiH / FBiH / RS.

There were a mere 36 requests for information. But taking into account that they were
submitted by only seven organisations, it highlighted their proactiveness. The report con-




cludes that majority of responses were received in accordance with the domestic

law and the Aarhus Convention, and shows positive experience with requests for infor-

mation. However, a closer inspection shows that the seemingly high level of compliance
with legal provisions and reliability of the submitted answers is questionable as certain
authorities have reportedly submitted false information.

The report elaborates on the violations of the right of access to information due to
failure to respond or exceeding the legal deadlines. It states that the practice has shown
that a number of bodies delivered answers to received Requests for Information only
after sending urgency, or appeals to the second instance body or Institution of
Ombudsman and addressing the Directorate for Inspection. The authorities who did
not provide the information usually did not respond within the legal deadline of 15 days
for providing an answer. The report concluded that the procedure of access to information
can be extremely long, impractical and expensive with an uncertain outcome.

The report made the following recommendations:

m Organize training of civil servants, representatives of NGOs, judges, prosecutors,
lawyers, court experts and inspectors on basic principles of the Aarhus Convention and
the relevant legislation.

m Establish united ,,Eco portal” for the whole territory of Bosnia and Herzegovina,
through which the public authorities in the field of environment can place all the informa-
tion on laws and policies, plans and projects, decision making procedures, public debates
and inspection in one place and publicly.

m To build an interactive relationship between the governmental and non-gov-
ernmental sectors: this will enable better flow of information. This can be achieved
through the establishment of a legal framework, which will serve the development of
the government and non-government sector.

3.7.2. Public participation

Legal framework in this aspect is not well developed, and it is better regulated on the
higher levels of government than on the level of municipalities. Common failure men-
tioned by the report is omitting public discussion in decision-making and not involving the
public into the early stages of decision-making.

According to the surveyed NGOs, they have participated in majority of the public hear-
ings (75%) that were open for them and claim to have understood their significant role in
decision-making. The information about public hearings was predominantly found on the
official websites of the authorities that were in more than three quarters of cases up to
date and also in three quarter of the cases were found in the archive.

There were some shortcomings regarding the procedure of the consultation, the re-
cords from public hearing were mostly not available and in 86% of the cases there was
only the possibility to submit written comments after the public debate.

The report concludes that the form of public participation is fully respected,
since in most cases the public hearings were organized and public had access to
information, and the public was adequately informed about it. However, the es-
sence of public participation remains questionable because the consideration of
public comments were neither provided nor published.




3.7.3. Access to justice

The network of Aarhus Centres was involved as an initiator in a total of 27 procedures
before inspection organs, appellate bodies, the Ombudsman and the judicial authorities.
According to The CAN Report, the most frequent reasons for administrative disputes are
unsatisfactory decisions of public authorities:

From 7 complaints, 3 were filed for failure to respond, and 4 because of a negative re-
sponse of public authorities.

Furthermore, the network of Aarhus Centres was involved as an initiator in 15 pro-
ceedings before inspection authorities for the purpose of carrying out supervision of the
legality of companies and public authorities. A total of 10 applications were submitted
against business enterprises due to the excessive environmental pollution, while three ap-
plications were submitted for purposes of investigating the legality of the work of public
authorities and two applications were related to legality of the work of inspectors.

The effectiveness of the remedies often depends on the expert body that reviews ap-
peals and on the tribunals. This can be explained by the fact that the lawsuits and reme-
dies do not have the required effect when the judicial procedures are too long, because
an appeal does not have a suspensive effect.

A major problem is seen in exceeding the established deadlines and the fact that
the first-instance body mainly violated provisions of the Aarhus Convention on access to
justice, because they often did not make a mention of the possible legal remedies in their
solutions, which is their obligation as stipulated by Aarhus Convention.

The report objected to the work of inspectors, who do not inform the applicant
about the undertaken inspections. The public therefore has less and less confidence in
the efficiency of court proceedings, as well as the work of inspection bodies.

The experiences of the NGOs in the survey with of the third pillar of the Aarhus Conven-
tion are limited. But their recommendation to better efficiency is to establish a common
register of all cases of environmental processes on the courts in BiH. Another point
is to ensure better control by improving the surveillance of the Environmental Inspection.

Experience of the Aarhus Centres has shown that a number of public authori-
ties respect the legal provisions only after the applying the legal steps, however,
the procedures are extremely time consuming and require certain costs in terms
of payment of court fees and legal advisor service.




Aarhus Convention
Pillars

4.1

Pillar I: Access
to Environmental
Information

s discussed above, free access to information in Bosnia and Herzegovina is regu-
lated by the Law on Freedom of Access to Information of BiH (LoFAI BiH). Every
public authority is obliged to provide access to information under its control and
possession. For example, the Cantonal Ministry for Environment should provide
the information about the facilities for which that ministry issued environmental permits;
the National Hydrometeorological Agency should provide the information about air qual-
ity; the competent Water agency?* should provide information about water permits, etc.
However, the publicly available information is often limited, incomplete or hardly under-
standable by persons lacking the necessary technical expertise.

The law indicates that an applicant may access the information either on the premises
of the public authority, make copies of the document, or be given a copy of the informa-
tion requested. The information must be provided within 15 days from the submission of
the request. If the question is too complex or if there is a need to gather more documents,
the deadline for providing the information may be extended to 30 days. The applicant
must be informed within a reasonable time of this procedure.

24 Water Agencies are established at the Entity level. In the Federation of BiH there are two water agencies: the
Agency for Sava River Basin catchment in Sarajevo and the Agency for Adriatic Sea Catchment in Mostar. In Re-

publika Srpska, the public institution ,Vode Srspke” acts as the water agency in both river basins in RS.




In some cases, national legislation provides for a broader scope of accessible informa-
tion, than what is required under the Aarhus Convention. For example, according to the
AC, the public authority is obliged to consider a request and if the authority does not have
the sought information, the request can be denied. According to the LoFAI BiH, the public
authorities are obliged to forward such a request to the authority that holds the relevant
information within an 8-day period®.

Example: Trade
secrets 1in

the power
plant project
CEVERTLE))

Centre for Environment Banja Luka was trying to gather
the information regarding the concession agreement of
a small hydroelectric power plant “Medna” on the Sana
River. When it asked for certain information from the Min-
istry of Industry, Energy and Mining of Republika Srpska,
the request was denied, with a statement that the private
investor considers the information its trade secret. Cen-
tre for Environment submitted an appeal. Afterwards the
ministry tried to hand over a document that was totally
censored. Again, it claimed that the censored parts rep-
resented trade secrets. Centre filed a lawsuit in July 2013
and only then the ministry changed its decision and hand-
ed over the entire document. Based on the information
obtained, the NGO was then able to actively participate in
decision-making procedures regarding environmental and
construction permits and continue to protect the river’s
ecosystems.




4,1.2. Collection and dissemination
of environmental information

In BiH, environmental information is made available to the public free of charge. Where
a fee is charged, the LoFAI BiH limits the fee to reasonable costs of printing/photocopying.
However, in practice, these requirements have not been complied with. For example, the
Federal Ministry of Environment and Tourism operates the “public consultation” page of
its website. Because the authority is responsible for the Aarhus Convention, members of
the public are likely to look for information relating to projects subject to public consul-
tation on the Ministry’s page. Yet, the page contains no information and has long been
empty?6.

Except for this empty page, no other central government website exists for the provi-
sion of environmental information. Instead, there are only specific public registers tracking
issued permits. For example, the Federal Ministry of Environment and Tourism operates
the database of issued environmental permits,?” and the Agency for Water runs the reg-
ister of issued water permits.?® This is clearly an inadequate approach. In the digital age,
where website development and maintenance is well affordable, the state authorities
should publish as much information online as possible.

Some municipalities (such as Sarajevo or Zenica) operate or finance local air monitoring
stations and publish the data on measured pollution??, or at least present data compiled
by the Hydrometeorological Institute. This system of informing citizens was created in re-
sponse to catastrophic air pollution in Central Bosnia and rising discontent amongst the
citizens. The Institute itself also publishes nation-wide data on air quality online.3°

4.1.3. State of the environment report

In 2012, the Ministry of Foreign Trade and Economic Relations published a comprehensive
report titled “State of the Environment Report of Bosnia and Herzegovina 2012"3', which
most likely contains all available data on environment. Even though this report has certain
shortcomings and imperfections, it is the first publication of its kind ever released in BiH
—and a very important source of information. It would be highly beneficial if the Ministry
published such a report regularly. Particularly as the Law on Environmental Protection
of both Entities and BD, obliges the Government to prepare a ‘State of the environment
report of Bosnia and Herzegovina at a minimum interval of two years. This would enable
chronologic comparison of the progress and improvement of the content, as well as the
actual condition of the environment.




The report comes to the general conclusion, that
the access to information and timely information dis-
semination is unsatisfactory.

The report concludes with the following rec-
ommendations:

1) To strengthen the institutional and legal frame-
work to ensure reliable and timely data col-
lection and application; and

2) To strengthen environmental monitoring.

The authors of the report lamented the lack of ac-
cessible data in some sectors, hindering them from
creating an overall comparison across sectors. The
general lack of presentation and transfer system
of the said data only aggravates the problem. Cen-
tralisation or better coordination among sectors is
needed. Importantly, the report concedes that ‘the
greatest obstacle in environmental data gath-
ering is an insufficient number of adequately
equipped environmental laboratories, lack of
trained personnel and means for regular mon-
itoring."*?

Another recommendation is to strengthen the en-
vironmental information management system.
Even though each Entity has its own Law on Environ-
mental Protection and Law on Water that obliges reg-
ulatory and administrative bodies to make environ-
mental data available, the information management
system needs to be significantly improved. There are
only a handful of formal mechanisms of information
transfer between institutions dealing with environ-
mental issues (long-term data collection and pres-
entations are provided by the Entity authorities for
statistics and the Agency for Statistics of BiH). Again,
better coordination measures are needed between
the various agencies responsible for environmental
protection and regulation. Although steps for estab-
lishing an effective information system are provided
in the Memorandum of Understanding on National
Environmental Monitoring System (2004), signed be-

32 State of the Environment Report of Bosnia and Herzegovina
2012, Ministry of Foreign Trade and Economic Affairs (2012), p
224

Report on the
state of the
environment
and the air
quality

A closer reading of the chap-
ter on “Air pollution provides
a clearer picture of the challeng-
es faced in the preparation of
the report, leaving the conclu-
sions drawn in the report open
to challenge. The chapter pre-
sents various data sets on the
environmental situation in Sa-
rajevo, Banja Luka, Mostar and
Tuzla. However Zenica, where
large steelworks is located and
which consequently has one of
the highest rates of air pollu-
tion in the country, as shown
by the monitoring stations in
the town, has not been included
in the report. It is not clear why
the Air pollution chapter does
not provide a complete picture
of the situation.




tween the Council of Ministers of BiH and the Government of FBiH and the Government of
RS, defining coordination measures for better facilitation of the system are still necessary.

Another recommendation of the report also addresses the shortcomings of the Pol-
lutant Release and Transfer Registers (PRTR) system in BiH. Although PRTRs have
been installed in entity ministries, there has been little improvement in creating a compre-
hensive monitoring system, including the associated database. Practical implementation
of PRTR development is facing a series of challenges, especially insufficiently trained per-
sonnel in companies and environmental government bodies.

This issue is further discussed in chapter 4.1.4, Pollutant Release and Transfer
Register.

And lastly, BiH, as a country cooperating with the European Environment Agency (EEA)
Network, should have an information system based on the latest information and com-
munication technology (ICT) and should enhance its participation in the EEA Initiative
on Shared Environment Information System which has still not been applied.

4.1.4. Pollutant Release and Transfer Register

In 2003, at the “Environment for Europe” meeting held in Kiev, BiH signed the Protocol
to the Aarhus Convention on PRTR, and expressed an interest to conclude the ratification
procedure in 2015 (as of August 2015, this has not been achieved). According to the Pro-
tocol’s provisions, the responsible authority (in this case Federal Ministry for Environment)
has to annually collect data from owners of stationary industrial and agricultural sources
of pollution and make the data publicly available (see a selected record of the PRTR Proto-
col’s provisions in the box).




Essential
principles of
PRTR system

Objective
The objective of PRTR is to enhance public access to information through the establishment of coherent, integrat-

ed, national pollutant release and transfer registers, which could facilitate public participation in environmental deci-
sion-making as well as contribute to the prevention and reduction of environmental pollution.

Core elements of a PRTR

(a) Facility-specific operation with respect to reporting on point sources;
(b) Accommodates reporting on diffuse sources;
(c) Pollutant-specific or waste-specific, as appropriate;
(d) Uses various types of information media, distinguishing among releases to air, land and water;
(e) Includes information on transfers;
(f) Based on mandatory reporting on a periodic basis;
(9) Includes standardized and timely data, a limited number of standardized reporting
thresholds and limited prouvisions, if any, for confidentiality;
(h) Coherent and designed to be user-friendly and publicly accessible, including in electronic form;
() Allows for public participation in its development and modification; and
(i) Structured, computerized database or several linked databases maintained by the competent authority.

Design and structure

The register shall be designed for maximum ease of public access through electronic means, such as the Internet. The
design shall allow that, under normal operating conditions, the information on the register is continuously and immedi-
ately available through electronic means.

Reporting cycle
The country shall ensure that the information required to be incorporated in its register is publicly available, com-

piled and presented on the register by calendar year. The reporting year is the calendar year to which that information
relates. The required reporting shall be annual.

Public access to information

1. The country shall ensure public access to information contained in its pollutant release and
transfer register, without an interest having to be stated, primarily by ensuring that its register
provides for direct electronic access through public telecommunications networks.

2. Where the information contained in its register is not easily publicly accessible by direct electronic means,
the country shall ensure that its competent authority upon request provides that information by any other
effective means, as soon as possible and at the latest within one month after the request has been submitted.

3. The country shall ensure that access to information contained in its register is free of charge.
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Example:?

A million
euro secret
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In 2009, the EU financially supported a project for the imple-
mentation of the PRTR Directive in BiH at a cost of 1,199,825
EUR . Since then, the owners of industrial facilities are request-
ed to create an annual report on their emissions of pollutants
for the preceding year and submit it to the Ministry by 30th
June. The Hydrometeorological Institute has then 6 months to
validate the submitted data, and all information is collected in
a special database. The purchase of a new server and software
were funded in the EU project, but only one employee of the
Ministry has been entrusted with the password to enter the
data. For the public, the information from the register is availa-
ble only through a written request to the Ministry. Requests are
usually answered with long delays, and applicants often receive
the information too late to be able to use them for submissions
in decision-making procedures.

In the US, Canada and many European countries, PRTR plays
an important role not only in enabling easy access to informa-
tion, and as a condition of public awareness and active engage-
ment of the local citizens in debates about their environment
and decision-making procedures, but also in ensuring transpar-
ency in decision-making. PRTR enables comparison of the en-
vironmental footprints of similar industries and it often helps
to reveal unintentional releases of valuable materials from the
production. Many companies themselves confirm that require-
ment to measure their pollutants release helped them recog-
nize imperfections in production management, undertake tech-
nological measures, and make their operations more efficient
and economic.

The EU-financed projects in Bosnia and Herzegovina should
have the same objectives: use analogous measures and achieve
similar results as the measures implemented within the EU.
Therefore, it raises serious concern that PRTR in BiH is not pub-
licly accessible yet, although it operates in electronic format
and the database itself is also accessible via internet. This issue
was raised by the authors in a letter of complaint to the Dele-
gation of the European Union to Bosnia and Herzegovina and
when they expressed their expectation that within a short time,
the stakeholders shall undertake all measures to make the PRTR
in Bosnia and Herzegovina publicly available.

Project N. 2009/228-439, Publication reference EuropeAid/126648/C/SER/BA
Tender number: EC/BIH/08/013 — ,,Support to Implementation of the "Integrat-

ed Pollution Prevention and Control" Directive”



4,2

Pillar II: Public

participation 1in
decision—-making

ublic participation in decision-making has a potential to increase the democratic
way of the state management and prevent social and political tensions. When the
citizens know that their opinions are heard and considered, they also have a more
positive attitude towards their government and state authorities. They naturally
respect such decisions, in comparison to those made in societies where decision-making is
not that transparent and manipulated on behalf of private or economic interests.

4.2.1 In which processes can the public participate?

The issue of participation of public in the decision and law making process must be an-
alysed through all institutional levels in BiH. In short, regarding the State level, the Par-
liamentary Assembly of BiH has the authority to invite the public to comment on
laws and their amendments or any other documents or decisions, before being adopted.
However, the Parliamentary Assembly is not obliged to hold such public consultations or
hearings.

At the Entity level, the Parliament of FBiH and Assembly of RS are obliged to or-
ganize public discussions when adopting laws in regular procedure. However, this
obligation can be bypassed if the law is being adopted in irregular or urgent proceedings
or during legislative emergencies. Although Rules of procedure of the Parliament/Assem-
bly regulate specific situations when a law can be adopted during irregular/urgent pro-
ceedings, this tool is often misused. Thereby laws that should be adopted in regular pro-
ceedings are often passed in irregular/urgent proceedings, and it is questionable whether
it is to avoid too much publicity and hinder public involvement in controversial cases. This
also refers to the Cantonal level in FBiH.

Moreover, specific laws prescribe public participations in decision-making by certain
State authorities, such as Ministries. Issue of compliance with this demand requires deeper
analysis; therefore specific situations and cases of public participation in decision-making
on environmental matters are described further in this publication.




Case study 1:

The factory
stopped dusting

Lukavac / 2010 - 2012
Alternative Creative Centre

Lukavac, a town of 50,000 in central Bosnia, is one of the

most polluted places in the industrial heart of the country.

A coke plant, cement kiln, tailing ponds, coal mines, and
hazardous waste landfill - these are only few examples of
heavy industries that can be found in the area. The worst of
the worst, strewing the city with tons of emissions every day,
used to be the soda factory. Often in the morning, the whole
town was covered in a layer of black dust. As there were no air
pollution monitoring stations, the inhabitants could only guess
the extent of the air pollution - although a bad smell hinted that
the environment of the city was probably not very healthy.

r l =\ he town itself emerged in 1893, when in the
distant, free, uninhabited area of the Spreca
Rivervalley the foundations of the “First Bos-

nian Ammonia Soda Plant” were laid. The industry

grew fast, as did the number of inhabitants of the
town - and the amount of pollution.

It is hard to say that the politicians and officials
did not take care of citizens at all. Maybe due to la-
ziness, maybe incompetence, the town did not buy
any air pollution monitoring system and decided to
borrow some from more equipped private compa-
nies or state institutions in the canton. Unfortunate-
ly, they were not feasible more than twice per year.
It is obvious, that random data was useless for any
practical actions to protect public health.

Marching against dust

Similarly as in other towns in central Bosnia that
time, people were technically living most of the year
in alarmingly concentrated smog, but unaware of
it. The only accessible source of data on air pollu-
tion was reports of the Cantonal Ministry of Spatial
Planning and Environmental Protection - which is
not an easy accessible source.

Frustration of the locals culminated in a protest
march in 2010, where approximately 3,000 people

marched to the gate of the soda factory. Citizens
demanded access to accurate information on envi-
ronment in the town and placement of information
board showing current levels of air pollution in the
street. They also demanded that the company in-
stalls electric filters and that the town establishes
an “Environmental Permits Supervisory Council’,
which would involve one representative from the
public.

Recovered foreign investments

At the time, the factory was already privatized and
made a part of international Turkish-owned corpo-
ration, Sisecam. Its managers were frightened by
possible damage of the company’s goodwill in the
international market, and started to act.

Within just one year, an amount of more than 60
million euro was invested in advanced production
technologies and environment protection facilities.
In 2011, Sisecam Lukavac ranked as the ninth big-
gest investor in BiH and third in terms of investment
for environmental protection and energy efficiency
(according to Business Gazette, 2012). Positive im-
pact on the company’s image was definitely much
larger than possible saving in the operation of the
obsolete factory.



In 2012, town councillors revolted and refused to accept the
annual report of the Cantonal Ministry of Spatial Planning on
air pollution. The report stated that daily concentrations of pol-
lutants in the air have not exceeded the emission limits within
the year, despite several obvious accidental releases of emis-
sions over the same time period. Thanks to this controversy, in
2014, the town s first monitoring station has been installed.

Even though the quality of air in the city substantially im-
proved, other consequences of soda production are still wait-
ing to be resolved - for example, a large tailing pond called the
White Sea. Also the monitoring station does not work perfectly.
Anyway, the citizens got access to the real data and started to
be taken as relevant partners for the debate.

Due to constant complaints of the citizens and also
councillors, the canton finally installed air monitoring
station in one of the most polluted towns. Having
information is the first step for being able to act.
After demonstrations which attacked the image

of the international corporation, the company

was forced to invest in environment protection
technologies. The company soon recognized that
such investments helped consolidate goodwill

better than anything money could buy.

Photo:
Ondyrej Vlk /
Arnika

Soda factory was built at
Austro-Hungarian Empire;

it was producing during
Yugoslavia, during the war
and after it. The life of the
town - also concerning
employment - is pretty

much connected with soda
production. But in the last few
years, people also suffered the
most due to the factory. At

a certain point, we realized
that we could not endure it
any longer and we went out
on the street. It helped. The
factory management realized
that there are people living
around and that we have our
minds, feelings and needs,
but also power. Since that,
their behaviour is gradually
improving.”

Emir Avdic,
Centre for Flora
and Fauna Protection
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At the State level, there is no obligation for the Parliament of BiH to have
for example public consultation on laws in its procedure, but they can decide
in accordance with their Rules of procedure, for example to conduct a public
hearing and include all interested parties.

At the Entity and Canton levels, regarding public consultation in Parlia-
ments/Assemblies, there should be, according to the Rules of procedure pub-
lic consultation held while adopting laws in regular procedures. However,
very often there is a decision to adopt laws in irregular procedures, saying it
is an urgent procedure.

4.2.2. Public participation in decision-making processes on
specific activities

In relation to Pillar I, Bosnia and Herzegovina meets the requirements of the Aarhus Con-
vention only partially®*. Currently, there are several serious obstacles. Even the official
National Implementation Report 2013 admits that the criteria for public participation con-
tained in the aforementioned national legislation have been lowered in comparison with
those mentioned in Annex | of the Convention.?* NIR rather sufficiently describes which
acts implement the Aarhus Convention but it does not explain the multiple problems in
their application.

4.2.3. Definition of the public concerned
The Aarhus Convention requires that the national laws of the member state define the
concept of a “public concerned’. These groups; usually civic associations, non-govern-

33 Progress on monitoring of transposition and implementation of environmental acquis in BiH stated that EU
Directive 2003/4/EC on Free Access to information was transposed by 50%; EU Directive 2003/35/EC on Public
Participation was transposed by only 10%.

34 The second national report on Aarhus convention implementation in Bosnia and Herzegovina — 2013




mental organisations (NGOs); are then granted specific rights in the processes of deci-
sion-making in environmental matters.

There is an associated concept in FBiH: Article 4 of the Federal Law on Environ-
mental Protection gives the following definition of “public”: ,one or more natural per-
sons, their associations, organizations or groups”. The same article gives the definition of
~interested party/authority”, as ,Natural or legal person or organization who lives or
works in the area of influence, or an area that is likely to be affected”.

4.2.4. Impairment of rights

The definition of public concerned is associated with the question of the so-called “im-
pairment of rights doctrine”. In some countries it may be an obstacle to public partici-
pation, because non-governmental organizations do not have full rights in administrative
procedures (sometimes they can enjoy only procedure rights, but not substantive).

Application of the principle of “impairment of rights” also restricts access to review
actions and omissions of the state authorities by private persons if these actions do not
have direct and immediate consequences on the personal rights of the plaintiff, but “only”
impact the environment as a public interest.

However, in BiH, there is no such distinction between the rights of non-governmental
organizations and civil persons. This means that anyone, both individual people and NGOs
can participate in decision-making procedures, such as issuing environmental permits,
zoning and building permits, etc., when invited to do so.

4.2.5. Public interest status

In BiH, NGOs must be registered at the administrative level it expects to conduct
its activities (sometimes at multiple administrative levels). For example, if a particular
NGO has members and/or activities at the National (State) level, it is registered at the
State level with the Ministry of Justice of BiH. If the NGO acts on a local level, it is regis-
tered at the responsible Cantonal Ministry of Justice (FBiH) or Ministry of Justice of RS.
These Ministries maintain the Registers where they list the civic associations and founda-
tions enrolled by them.

The term ‘non-governmental organisation’, or 'NGO’ is not a recognized legal
term in national legislation in BiH. All existing NGOs can be registered either as “associa-
tions” or "foundations”. As determined by the Law on Associations and Foundations in
its article 13: “Registered associations may acquire the status of “association of public
interest’ if its action goes beyond the interests of its members and if it is primarily for the
public interest. This applies in general in the following areas: health, education,; doctrine
of social protection, civil society; human and minority rights; supporting the poor and
socially disadvantaged; supporting the disabled, children and the elderly, environmen-
tal protection; tolerance; culture; amateur sports; freedom of religion and assistance to
victims of natural disasters."**
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The state or authority gives some of its jurisdiction to an association or foundation of
public interest, and the “NGOs of public interest” can enjoy advantages regarding tax-
ation, customs and other benefits. This status does not have any implications in terms of
participation in decision-making.

4.2.6. Commenting at an advanced stage of decision-making
Environmental protection oriented civic organisations can make submissions to relevant
State authorities on proposals for projects, plans and programmes relating to the environ-
ment. However, the common problem they face is that authorities neglect the submissions
and do not take them into consideration. The Aarhus Centres Network of BiH highlights
that civil society members often participate in decision-making procedures on projects at
very advanced stages of their approval, and the comments are then not taken into account
as they “were expressed too late”. The reason why this occurs is sometimes the poor sys-
tem of informing the public about public consultation on present projects, so the NGOs
learn about a particular project or programme late and they enter the process belatedly.
In other cases, administration procedure gives the public specific rights to access the de-
cision making only at very advanced stage.

A solution might be legislative changes enabling comments and public participation
in the earliest phases of drafting projects, like scoping and screening, and perhaps even
inviting civil society to evaluate certain ongoing plans or programmes and develop studies
on the effectiveness of the proposed or existing measures.

4.2.7. Public participation in preparation
of plans and programmes

Plans with impact on environment are prepared in a variety of sectors. There are therefore
a number of laws that address detailed requirements for conducting Strategic Environ-
mental Assessment (SEA).3¢

At international level, the Espoo (EIA) Convention sets out the obligations of Parties to
assess the environmental impact of certain activities at an early stage of planning®’. BiH
accessed the Convention in 2009 (for more details, see chapter “Transboundary im-
pacts” further on).

Strategic environmental assessment is regulated by the “Protocol on Strategic Environ-
mental Assessment to the Convention on Environmental Impact Assessment in a Trans-
boundary Context”, which was adopted in Kiev on 21 May 2003 (The Kiev/SEA Protocol).

BiH is a signatory of the Kiev Protocol since the beginning, 21 May 2003, and the Law
on Environmental Protection in both Entities includes the main provisions from the Espoo
Convention and the Kiev Protocol.

Strategic Environmental Assessment (SEA) is applied on plans and programmes

3¢ E.g.
— Law on Air Protection FBiH;
— Law on Waste Management FBiH (OG FBiH 33/03, 72/09) (LoWM FBiH)
— Law on Spatial Planning and Land Use of FBiH (OG FBiH No: 2/06, 72/07, 32/08, 4/10, 13/10, 45/10);




and undertaken much earlier in the decision-making process as compared to Environ-
mental Impact Assessment (EIA) on particular projects. Therefore SEA is seen as a key tool
for involving public in decision making and ensuring sustainable development. The Kiev
Protocol commits the authorities of the signatory countries to provide as much space as
possible for public participation in decision-making and secure it in different sectors.

In BiH, SEA is conducted within development of various plans and programmes affect-
ing environment (for example, strategies for the air quality protection, water basin man-
agement plans, spatial plans etc.). According to the law, the draft plan can be objected
to by the individuals and legal entities; however, interest and practical involvement of
the public in SEA procedures is very low so far (participation in decision making on
particular projects noticeably prevails).

Legal framework for SEA is differently defined in each Entity of Bosnia and Herzego-
vina.*®

Republika Srpska
New Law on Environmental Protection in RS*® contains detailed regulations on a strategic
environmental assessment for plans and programmes of different areas. It is the basic
legal act transposing requirements of the SEA Protocol into the national law. Secondary
legislation on SEA has been adopted as well (Regulation on the Content of SEA Report??;
and Regulation on Criteria on Needs for Performing of SEA Procedure?")

Public participation is correctly prescribed, but implementation of the legislation is very
weak.

Federation of Bosnia and Herzegovina
SEA in the Federation is prescribed by the Federal Law on Environmental Protection??.
As mentioned above, currently FBiH is developing a new law, and the regulations might
change.

Certain specific provisions related to the SEA and public participation are also set out in
the Law on Spatial Planning and Land Use in FBiH*3.

4.2.8. Public participation 1in preparation of spatial plans
One of the important processes where strategies are adopted is spatial planning. Spa-
tial plans determine building plots and areas that are banned from construction, defines
permissible methods of land-use as well as capacities of possible constructions. They are
frequently subject to changes, sometimes even on short notice, and their impact on
environment and local communities is obviously crucial. As the spatial plans are
approved by political bodies, they are subjected to enormous pressure from landowners,
speculators, investors and developers.

3 http://www.unece.org/env/eia/resources/legislation.html
3 OGRS No 71/12

40 OGRS No 28/13

41 OGRS No 28/13

420G FBiH 33/03 and 38/09

4 0OG FBiH 2/06, 72/07, 32/08, 4/10, 13/10 and 45/10




According to law, spatial plans must be prepared by an authorized agency and submit-
ted to the relevant Ministry and then to the Parliament. The adopting procedure is identi-
cal to that followed for laws. Prior to their approval, the public consultation process shall
be ensured. The public has the right to submit written comments and participate during
public hearings; however these possibilities often fall short in execution, for lack of
capacities on both sides:

* Civil society:

Spatial plan is obviously a large technical document, sometimes hardly understandable
even to experienced NGOs and experts. Individual citizens as well as a majority of NGOs
are usually lost and unable to formulate relevant comments. The only major exceptions
are the cases when citizens are personally damaged (for example, when the use of their
land is supposed to be changed, when there is some public infrastructure supposed to
be constructed on their land, etc.), and people basically protect their own property or its
value (“not in my backyard” syndrome).

* State authorities:

In addition to the fact that public consultations are often not advertised sufficiently, the
time given to the public for submitting comments is quite short. Lack of awareness leads
to lack of interest. In many cases, citizens notice that serious changes in spatial plan have
been approved only when the construction has begun already — and that is too late. At
that point of time, not only has the spatial plan been changed, but often zoning and con-
struction permits have been issued.

Many measures can be taken to improve this situation. State authorities should go
beyond the legal (minimal) demands and search for effective ways to involve citizens in
preparing plans and strategies. Citizens should be more active and follow decision making
procedures, especially at the local level (of their municipality). In both cases, large spaces
are open for educational, advocacy and advisory activities of professional NGOs (especially
existing Aarhus Centres Network).

4.2.9. Protection of “public interest”

Spatial planning should regard protection of “public interest”, which is rather vaguely de-
fined by the law.** The concept was introduced to enable construction of important public
projects, especially infrastructure projects such as roads, power lines, sewage pipelines
etc. Declaring a project as a project with a “public interest” means that the property need-
ed for construction is purchased by the state at a nominal price, preventing the owners
from speculating, asking for inadequately high compensation or even blackmailing the
State by obstructing public infrastructure projects.

The concept of “public interest” also enables expropriation in the cases of inability to
reach agreement with the landowner. In the cases of “public interest” projects, there is
a difference in the complaint procedure — the projects are implemented on the basis of
“get compensated first, complain second”.

This concept is sometimes misused against the private ownership in order to enforce

4 Law on Public Procurement BiH (SG 49/04), The Law on Expropriation FBiH (SG FBiH 70/07 and 36/10)




Examp'l.e: In order to expand one of the main access roads, the City of

Road Zenica announced its intention to buy a private land. The own-

. er offered the land for 2,000,000 BAM (around 1 million Euro),
expansion which the municipality regarded as ‘too expensive’. The city
in Zenica council then declared the road construction a topic of “public

interest” and therefore consequently much lower price for the
land was paid.

http://zenica.ba/fileadmin/user_upload/VijeceDoc/2013/8._sjednica/GGM_2_
JAVNI_INTERES.doc

construction of controversial projects that are not necessarily in the interest of the public.
The solution might be in legislative change that will specify cases of “public interest” more
precisely, using clear or measurable criteria.

4.2.10. Environmental Impact Assessment (EIA)

The Environmental Protection Act RS and Law on Environmental Protection FBiH and per-
taining Regulation of BiH stipulate the procedure for Environmental Impact Assessment
for Republika Srpska and Federation of BiH respectively.

In both of entities, EIA procedure is carried out only by Entity Ministries of Environment.
Cantonal or Municipal levels are not competent for EIA. Progress made in transposition of
EU Directive 2011/92/EU on EIA is highly satisfactory in both of Entities.

Basic provisions related to EIA are incorporated in the entity Laws on Environmental
Protection.*® [1]

Specific provisions related to EIA are set out in the Regulations and Governmental De-
crees issued by both entity ministries. These regulations determine the following:

m Projects and installations for which EIA is mandatory, and the criteria for determining

the obligation and extent of EIA (OG RS 7/06)

450G of Federation No. 33/03, OG of Republika Srpska No. 53/02




Case study 2:

The park
is ours!

Banja Luka / 2012 - 2014
Centre for Environment

Municipality of Banja Luka surprised its citizens when in
2010, politicians decided to sell the public park in the centre
of the city for 2.2 million euro to a private developer. Nobody
asked the people for their opinion. On the contrary, people
recently commented on the draft of a new spatial plan and
demanded to preserve the park and take care of it. Full-
grown trees had been cut down and popular walking and
resting places turned into a construction site. Rumours
appeared soon that Milorad Dodik, president of Republika
Srpska, needs to laundry the money earned illegally during
the war in 90’s, and no force can stop him in his intentions.

he preparations for construction of the Re-

I publika Srpska Telecom Company building

started in May 2012. In response, local citi-

zens founded the “The Park is Ours” initiative and

decided to show their power. According to the law,

it is necessary to pass permitting procedure to or-

ganize gatherings at public spaces. Because citizens

wanted to avoid the bureaucracy and did not intend

to break law, they invented an original way of pro-
testing.

Every day, a peaceful protest of “walkers” oc-
curred in the city centre, not being considered as
a demonstration by the law, but noticeable enough
to show public opinion. “The walkers” continued for
hundred days, ranging from a few hundreds up to
three thousand. A petition demanding publishing of
the project documentation and the contract between
Banja Luka and Grand Trade (the developer) united
6,000 people. The initiative had over 40,000 follow-
ers on Facebook at the peak of protests.

Besides protest walks, citizens’ initiative was high-
lighting the irregularities of the contract between
the city and the private company, and illegalities in
permitting the construction of 30,000 m? of business
and residential spaces.

Police manoeuvres

against walkers

Citizens were shocked again, when the State start-
ed to demonstrate its power against them. Special
forces and riot police prevented people from march-
ing to governmental buildings and gathering at the
former park, although violence never appeared dur-
ing the “walks”.

Story of the closest neighbour of the park, own-
er of a car repair shop, remains especially painful.
Mr. Zeljko Vulié lost the access road to his family
house and business because of the construction. He
was arrested while protesting against misappropri-
ation of his land, demanding justice and restoration
of the public road. Till recently, the courts neither
recognized him as a victim of despotism nor was he
compensated for the damage.

Powerful man on the run

Visitors of Banja Luka still find two sorrowful re-
minders of recent ‘development’ of the city. Just
opposite to former Picin Park, only one of five orig-
inally protected aged oaks remain at the new resi-
dential complex: Stately, although dead, covered by
knitted decorations, looking down at still unfinished



concrete constructions. The second reminder is the commercial
building itself: empty till recently, with the owner desperately
searching for someone who will buy it.

Although the protests did not stop the construction, they mo-
bilized thousands of citizens. "The Park is Ours” initiative trans-
formed gradually into a collective movement aimed at broader
structural changes such as greater government accountability
and social and economic reforms.

Two years later, justice finally arrived to Banja Luka. The

Grand Trade owner Mile Radisi¢ was prosecuted and sent to
prison in June 2014 for three years. He was found guilty of price
manipulation, providing false information and abuse of power.
Radisi¢ asked the court for delay of the onset of punishment
till he finishes his building. Court rejected his leave. Finally,
Radisi¢ fled the country a few days before he was supposed to
start serving his sentence.

Photo:
Ondyrej Vlk /
Arnika

The fact that a green park has
been destroyed is the smallest
problem. All people working
both in the state and private
institutions, who originally
created the huge mass of
protesters, were commanded
to stop coming to the walks.
Otherwise, they could lose their
jobs. This shows in practice,
on what level all our country
works. The most important
message of this case is that
some five hundred people

lost their fear of the state and
the police, did not succumb

to intimidation, and finally
started to use their rights.”

Citizens invented an original form of visible Tihomir Dakic,

mass protest. To avoid violation of the law, they Centre for Environment
demonstrated by walking - and did not need

a permission for gathering at public space. Although the

protests and legal actions taken did not save the park,

they strengthened civil society. Due to tireless pressure

of the citizens, offenders were finally convicted. This

gives hope that similar cases would not repeat.
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m Installations and facilities whose operation may be commenced only if the environmen-
tal permit has been granted (OG RS 7/06, OG FBiH 19/04)

m Specific requirements for submitting an environmental permit application for installa-
tions and sections for which environmental permits were issued prior to enacting the
Laws on Environmental Protection (OG RS 24/06, OG FBiH 68/05)

m Time frame for applying for an environmental permit for installations issued with an
environmental permit before the Law on Environmental Protection entered into force
(OG RS 24/06, OG FBiH 68/05).

4.2.11. Public participation in EIA

Environmental Impact Assessment is probably among the most efficient decision-making
procedures, as the scope and extent of public participation is large, thereby enabling ac-
tive citizens to get involved with consummate ease. According to the law, authorities are
obliged to conduct public consultations on the EIA. Public can participate in identifying
potential effects a project may have on the environment, as well as participate in public
hearings, submit comments and suggest ways on how to minimise or compensate for
adverse environmental impacts. Within the commenting period, citizens can also present
evidence and independent studies related to the impacts of assessed intent. The public
possesses the same rights in administrative decision-making procedures.

Examp'l.e: Citizens of Zenica, where huge steelworks of Arcelor Mittal is
Baseline located, actively participated in the EIA related to new environ-

mental permits recently. One of their most important objections
survey for the was that to date, no baseline survey that would summarize
steelworks data on environmental situation, factory operation, economy,

etc. was published. The Federal Ministry of Environment of FBiH
simply ignored the demand and issued an environmental per-
mit without the requested survey. And as giving explanation for
rejecting particular comments is not required by the law, citi-
zens could not effectively
dispute the attitude of the
Ministry.
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Example:?
EIA step
by step 1in
Republika
Srpska

In Republika Srpska, the Ministry of Environment involves the
public into EIA procedure in collaboration with the Project De-
veloper. Within 15 days from the date of submitting the request
for approval of the study, the Project Developer is obliged to
inform the public on the submitted request in one of the dai-
ly newspapers. The Project Developer is bound to organ-
ise a public debate and advertise it at least 15 days ahead.
A representative of the Ministry responsible for environmental
protection is obliged to participate in the public debate, and
also facilitate it. Within 30 days, the public can submit their
written comments. The Project Developer is obliged to submit
the received comments referring to the request and the im-
pact study and their preliminary expert opinion on the re-
ceived comments to the Ministry within the following 15 days.
The Ministry, within a timeframe they set themselves, but not
longer than 15 days, shall deliver to the Project Developer its
evaluation regarding the received comments which is followed
by a phase of “expert review’. Finally, the Ministry issues ‘de-
cision on study’ within 60 days from the date of receiving the
Impact Study in its final form.

Authorities are obliged to conduct public consultations on
the EIA as a part of the process of issuing environmental per-
mits. However, the process lacks a mechanism to ensure that
any comments or objections are taken into account. The minis-
try even has the right to accept or reject the public comments
and objections without reviewable justification (for more de-
tails, see chapter 4.2.2. Public participation in decision-making
process on specific activities). Such situations where the com-
ments of the people simply end up in a waste bin discourage
citizens from broader participation in decision-making.

The EIA procedure is carried out in two phases:
- Prior Environmental Impact Assessment (Screening and Scoping)
- Environmental Impact Assessment

Prior Environmental Impact Assessment is initiated by submitting a Request for Prior
Environmental Impact Assessment that the project developer submits to the Ministry re-
sponsible for environmental protection.




Environmental Impact Assessment is a phase where the public consultation is con-
ducted and the process is more thoroughly explained on previous page in the example of
Republika Srpska.

The Energy Community portal mentions some shortcomings on the compliance
with EIA Directive, as the provisions on public participation cannot be considered
as completely transposed given the wide range of possibilities for refusing access
to environmental information and the very flexible possibility to charge appli-
cants for such access.*®

Our recommendation concerning EIA is to enable participation of the public since the
early stages of projecting, in scoping and screening, instead of only during mandatory
public consultation period.

Relevance of EIA studies

Civil society organizations often complaint that there is no adequate control over com-
panies licensed to develop EIA studies. The main problem is that the EIA study is paid for
by the investor, and he obviously has a great interest on good results. Thus, the licensed
companies are responsible for the final “tone” of the assessment, and are consequently at
the greatest risk of influence from the applicant.

4.2.12. Transboundary 1impacts

The Espoo (EIA) Convention sets out the obligations to assess the environmental impact of

certain activities at an early stage of planning. It also lays down the general obligation of

States to notify and consult each other on all major projects under consideration that are

likely to have a significant adverse environmental impact across boundaries.

The Convention was adopted in 1991 and came into force on 10 September 1997.

Bosnia and Herzegovina became the 44th Party to the Convention on 14 December 20009.
The principles of the Espoo Convention and the Rio Declaration on Environment and

Development (1992) state that:

* Environmental Impact Assessment, as a national instrument, shall be undertak-
en for proposed activities that are likely to have a significant adverse impact on
the environment and are subject to a decision of a competent national author-
ity.

* States shall provide prior and timely notification and relevant information to
potentially affected States on activities that may have a significant adverse
transboundary environmental effect and shall consult with those States at an
early stage and in good faith.

4.2.13. Trans-Entity 1impacts
As already mentioned in the Aarhus Convention NIR 2013, the NGO representatives have
repeatedly pointed out the problems they encounter when a project has an impact on cit-




Nowadays, an industrial facility is obliged to obtain an environmental per-

mit authorizing its operation and limiting impacts on the environment. In

the case of more complex industrial plants, it can even be a series of permits.

. The procedure is regulated by a whole file of acts related to the environment

EnUlTOnmen tal and the decision is issued by the Ministry of Environment of the respective

o Entity. Permits issued to facilities or their departments are valid for a period
permits of 5 years.

In special cases, individual permits to the departments can be issued col-

enfOTCBment lectively and coordinated in one environmental permit. New permits have to
be issued sooner than after 5 years in case of large changes in operation of
the facilities or hardware of the facility itself; for example after installation
of new production technology etc.

The permits can be withdrawn earlier; if the Environmental Inspection re-
veals that there are serious violations of the permit’s conditions or relevant
legislation in general. Such cases should theoretically lead to closure of the
facility, as no facility can be operated without a valid permit. However; this
competence is not broadly used. Several cases have been described by the

civil society, when neither the Environmental Inspection nor the Ministry of Environment were ready to intervene against
legal violations when it came to large industrial companies employing hundreds or thousands people. Law enforcement
is sometimes considered an exaggerated measure, as closure of larger factories would increase unemployment. In the
generally poor economic situation of BiH, employment is a sensitive issue, as is protection of foreign investments. Thus,
economic aspects sometimes prevail over environmental protection and law enforcement and injustice is silently tolerat-
ed. It is necessary to add that some citizens also tend to support such approach and prefer to live in dirty environment
while having a working place and livelihood.

Introducing ‘Integrated Prevention and Pollution Control (IPPC)” into national legislation, which is mentioned by the
international conventions and also by the new Law on Environmental Protection of FBiH, should rapidly increase the
standard of issued permits and level of public involvement in decision-making. Integrated approach should significantly
clarify the whole process and reduce the paperwork. Unfortunately, implementation of IPPC is delayed and date of its
introduction remains unclear.

The list of the corresponding acts: http://www.fmoit.gov.ba/ba/page/83/okolisna-dozvola
The IPPC Directive of the EU: http://ec.europa.eu/environment/archives/air/stationary/ippc/index.htm

izens of the other Entity. In some cases, affected citizens are not invited to public hearings
or the hearings are not held in their vicinity, although consequences of the given project

could damage their environment.




Case study 3:
Rivers survive
concreting plans

Republika Srpska / 2009 - 2014
Coalition for the Protection of Sana

Deep valleys, rocky cliffs, mountain streams, impermeable forests...
Bosnia and Herzegovina owns real jewels of nature, still undiscovered
by mass tourism. Some of the richest ecosystems of Europe can be found
here, providing habitat to many rare species of animals and plants.
Authorities exploited yet another potential of this virgin landscape. Since
2002, they issued more than a hundred permits to construct hydropower
plants in canyons of many rapid Bosnian rivers in Republika Srpska. In
Federation of Bosnia and Herzegovina, the situation is not any brighter.
More than twenty civil society organizations rose and started to oppose
the project that would destroy unique hot-spots of biodiversity forever.

fourrivers areranked as “first class” according

to the water quality classification of Republi-
ka Srpska. Hydropower plants are either planned or
already built on each of the 4 river. According to the
civil society, the problem is not just the power plants
themselves, but non-existence of transparent rules
on where to build them and where to prioritize strict
nature protection. Hydropower plants obviously
change the water level, cause flooding of certain ar-
eas and draining of other, thereby largely disrupting
local ecosystems.

E ; ana, Sutjeska, Bistrica and ‘Trebisnjica - these

Nature needs our protection

Number of planned hydropower plants revealed
weak points of nature protection system. Some pro-
jects were located in protected areas, even within the
territory of National Parks. Therefore, since 20009,
the “Coalition for the Protection of Sana” started to
campaign in two directions; firstly to stop construc-
tion plans and secondly to ensure effective protec-
tion of valuable parts of nature.

One of the first challenges of the project was to
construct a hydropower plant “"Medna ~ on the Sana
River. The Coalition filed a complaint against al-
ready issued environmental and construction per-
mits and Environmental Impact Assessment (EIA)

and demanded that the Ministry of Industry, Energy
and Mining of RS cancel the concession agreement.

Nevertheless, the construction works began in
2010 despite the disagreement of local residents, af-
fected municipalities of Ribnik and Mrkonji¢ Grad
and even the expert opinion of the Institute for Pro-
tection of Cultural, Historical and Natural Heritage
of RS, discouraging the project.

Power plants at the court

Citizens did not give up. The Coalition submitted the
lawsuit - and succeeded. Banja Luka District Court
decided that EIA studies contain false information,
and issued permits lost their validity. The investor
- LSB Elektrarne - responded concisely. Without
having necessary environmental and construction
permits, the company started to construct the access
road and deforest the land on the river bank.

The Coalition launched a petition against construc-
tion which attracted 8,000 signatories. In November
2010, it organized demonstrations to highlight viola-
tions of the law (Law on Environmental Protection,
the Law on Spatial Planning and Construction, the
Law on Concessions and others) and silent inaction
of responsible authorities.

In 2013, LSB Elektrane, tired of fighting with citi-
zens and their advocates, sold the project to a Slo-
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Let’s protect Sana River! Blockade of intended
construction site of the new hydropower plant.

Photo: Mic¢o
Malinovié /
Centre for
Environment
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venian company Interenergo owned by Austrian Kelag Inter-
national. Since then, the investor does not perform any visible
activity and its plans are not known to the public.

Fates of a majority of ambitious projects of hydropower plants
are similar to Medna. Despite concerted pressure of investors
and weakness of the authorities, plans have failed. Hundreds of
partial permits have been issued, but only three power plants
were constructed over last six years. There are two major rea-

sons why. Firstly, it turned out that it is not that easy to avoid
public disagreement and nature protection and secondly, effec-
tive use of legal tools by the citizens extends permitting proce-
dures, delays construction and often forces the investor to give
up on the project based on wobbly foundation.

Civil society used the advantage of synergy and
established the coalition - thus, citizens got more

" Bosnia and Herzegovina faces
considerable risk of floods.

We witnessed it recently:
Extensive floods and landslides
in 2014 caused larger damage
than the war in 90 s. With
increased water levels,
concrete structures on the
rivers can worsen problems.
Moreover, we do not need new
power plants - we are not
lacking energy, our country
exports it. For the future,
preserving unique nature

and bet on tourism, energy
efficiency and renewable
sources would strengthen our
position in Europe much more
than concreting our mountain

power to oppose private companies. Participation in canyons.”
all decision making procedures and determination to Nataga Crikovié,
defend the rights even at the court were essential for Centre for Environment

partial success. It showed that the investor broke the
law and did not fill his obligations, but without active
involvement of civil society, these illegalities would
have been silently ignored by the state authorities.
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Case study 4:

Steel sky
brightens

Zenica / 2008 - 2015
Eko Forum Zenica

Pioneers of the steel industry believed that they could not find any better
spot for constructing steelworks. River Bosna had enough water for
cooling the machinery down; and iron ore and coal mines with limestone
quarries were present in the neighbourhood. Their decision turned out
to be very wrong given that the deep valley of Zenica works as a bowl
holding all smoke and dust from the chimneys. The citizen s struggle

for fresh air is not easy as they stand against the global number one

steel producer owned by one of the richest people in the world. It owns
30 factories in Europe and 33 in the rest of the world and its wealth is
larger than the cumulative budget of Bosnia and Herzegovina.

rcelorMittal came in 2004 with the inten-
Ation to restart integrated steel production

in Zenica in privatised steelworks that were
damaged and closed down during the Bosnian war.
Some citizens got their working place again, but the
most distinctive impact was an extreme level of air
pollution in 2008, immediately after the integral pro-
duction was restarted.

Doctors, engineers, professors and other shocked
citizens established Eko-Forum Zenica - the most in-
fluential environmental NGO in town. They organ-
ized demonstrations and started to participate in of-
ficial negotiations and decision making procedures.

The corporation had to obtain a series of 13 new
environmental permits and develop an activity plan
to protect the environment. ArcelorMittal promised
that by 2012, its Zenica factory will follow the best
environmental techniques and EU standards. Citi-
zens actively participated and submitted dozens of
comments to all documents, published for consulta-
tion in 2009.

Although the company was obliged to get neces-
sary permits till the end of 2008, Federal Ministry
of Environment, surprised by number of comments
and depth of controversy, prolonged the deadline
till 2011. Thus, the steelworks won several years of
producing without having environment permits,

emitting tons of dust and chemicals out of its factory
buildings. Environmental Inspection could not pun-
ish the polluter, as there were no binding limits set
up on paper.

Weaker law, more pollution

Both steelworks and the town are located in a deep
valley of river Bosna. In adverse climatic conditions,
all the smoke from the chimneys of the factory cov-
ers the streets. During temperature inversions, com-
mon levels of the fine particles of dust in Zenica air
are 30 fold higher than in centre of London, and the
health of its citizens is under threat.

The rules and laws for environment and health
protection vary from country to country, so do Arce-
lorMittal’s obligations and behaviour. The levels of
environmental pollution in Bosnia and Herzegovina
would never be acceptable in Belgium or Germany.

Jammed permits

Fatal level of pollution forced the people to hold
demonstrations again. More than 10 thousand gath-
ered in the city centre and marched to the head-
quarters of ArcelorMittal in December 2012. They
demanded to respect the same rules as applied in the
EU countries, as the corporation originally prom-
ised.



“We survived the war, we will survive you too”. More than 10
thousand people protested against unbearable air pollution
caused by the steelworks of ArcelorMittal in December 2012.

. Photo:
Eko-Forum

Photo:
Ondrej Vlk
/Arnika

History repeated itself. In December 2014, 5 out of 9 environ-
mental permits for ArcelorMittal steelworks expired, but the au-
thorities did not take any measures. Ministry for Environment
did not initiate new permitting procedure; Environmental In-
spection did not impose any fines.

Ministry of Environment started to slowly issue new environ-
mental permits only in 2015, and Eko-Forum Zenica is partici-
pating again. On top of that, it decided to bring inactive officials

to criminal responsibility. Some pollution victims also filed law-
suits. Although Zenica ArcelorMittal is far from following EU
standards, determination of the citizens to lead battles on the
legal field is a source of hope that the steel sky above Zenica will
soon brighten.

Mass protests made the tragic pollution in

Zenica internationally visible. Because the state
authorities have been lax for many years, local
people decided to combine private lawsuits of
pollution victims, criminal charges against state
officials and active participation in all decision
making procedures. Extensive legal actions might
force even such powerful company to start taking
care of environmental impacts of its business.

Zenica

~ We observe an evident

increase in respiratory and
cardio-vascular diseases

in our area, but chronical
impact of pollution is

much more dangerous.

Also, the phenomenon of
accumulation plays its role,
when heavy metals, dioxins
and other harmful chemicals
permanently accumulate

in the human body and
slowly poison us. Because we
permanently breathe dirty
air, degenerative changes and
malignant illnesses appear.

It clearly means that we pass
these serious diseases we suffer
from to future generations.
Fight for environment for is

a fight for our health.”

Harun Drljevié,

medical doctor,
Eko Forum Zenica
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4.2.14. Public consultation 1in the
environmental permits procedure

In accordance with the law, the public should be involved in environmental decision-mak-

ing, particularly in the process of issuing environmental permits.

* In the FBiH, the public can comment and make suggestions on the EIA study (Article
61 LoPE FBiH), which is part of the process of issuing environmental permits.

* In the RS and BD, the public offers comments and submits its objections to the EIA
study in a separate process.

Careful inspection of the legislation reveals some considerable differences in
the way public consultations are organised in both Entities and BD:

* In FBiH the public is informed about a public consultation 15 days before commence-
ment. Suggestions and objections to the relevant Ministry can be submitted within 30
days of public consultation (Art. 62 and 61 LoPE FBiH).

* In the RS (Art. 88 Law on Protection of Nature RS, LoPN RS) and BD (Art. 66 LoPN BD),
members of the public can make submissions on an application for an environmental
permit for a period of 30 days from the announcement.

These significant differences in the legislation concerning public consultation in deci-
sion-making between FBiH, RS and BD complicate the process.




4,3

Pillar III.:

Access to Justice
in Environmental
Matters

4.3.1. Organization of the judicial power in BiH
he main role of The Constitutional Court of Bosnia and Herzegovina is to
be the interpreter and guardian of the Constitution of BiH, as stated in Article
VI, paragraph 3 of the Constitution (“The Constitutional Court shall uphold this
Constitution”). It is also the highest judicial authority, since it has the appellate
jurisdiction for appeals from any other court in Bosnia and Herzegovina (Article VI, para-
graph 3.b), after they have used all other legal remedies.

The Court of Bosnia and Herzegovina was established on 3 July 2002 by the Parlia-
ment of Bosnia and Herzegovina with the Law on the Court of BiH and endorsed on 12
November 2000 by the High Representative for Bosnia and Herzegovina. The jurisdiction
of the Court of BiH is regulated by the Criminal Procedure Code of BiH and the Law on
the Court of BiH. To promote and enforce the overarching objective of rule of law, the
Court of BiH carries out the important role of ensuring consistency of standards in court
proceedings. In terms of the Aarhus Convention, the Court of BiH has jurisdiction over
misconducts of institutions at the state level. For example, the Court of BiH has jurisdiction
over instances where an institution at the state level fails to provide information according
to the law.

At the Entity level, are the institutions of the Supreme Court of Federation Bosnia
and Herzegovina, the Supreme Court of Republika Srpska and the Elementary Court
of Brcko District. There are five District Courts in Republika Srpska“’. In the Federation of
BiH, there are nine Cantonal Courts*. The lowest level courts are called Municipal Courts in
FBiH and Basic Courts in RS. It is common procedure to start the appeals at the lowest level
which is often the Municipal/Basic Court, before proceeding to the Cantonal/District Court,
if necessary. The final decision can be made by the highest level courts.

However, for administrative disputes, which are the most important in terms of the
practical application of the Aarhus Convention, the proceedings start at Cantonal/District

47 The District Court in Trebinje, the District Court in Eastern Sarajevo, the District Court in Doboj, the District Court
in Bijeljina and the District Court in Banja Luka.

48 The Cantonal Court in Zenica, the Cantonal Court in Tuzla, the Cantonal Court in Sarajevo, the Cantonal Court in
0Odzak, the Cantonal Court in Novi Travnik, the Cantonal Court in Mostar, the Cantonal Court in Livno, the Can-

tonal Court in Gorazde and the Cantonal Court in Bihac.
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Source: Analysis of Court Decisions in the Area of Environmental Protection in
Bosnia and Herzegovina (The Analysis of Court Decisions report) 2012,
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Court and the mechanism is regulated by the Law on Courts of FBiH*? and RS*°. There is no
appeal mechanism for this court decision in administrative disputes, according to the Law
on Administrative Disputes. However, other legal remedies may be sought at the Supreme
Courts.

4.3.2. Legal standing and fees

The initial court fee to commence proceedings depends on the estimated value of the
court case. The taxes for the administrative suits are 100 BAM (about 50 EUR).*' The attor-
ney fees are determined according to the attorney chamber tariff, but can be negotiated.>?
The appeal fee is the same as the initial fee needed to start the court case. This fee must
be paid by the appellant. There are cases when the appellant can be exempt from the fee,
in part or whole. Only physical persons that can prove economic hardship (unemployed, ill
persons, disabled, etc.) can be exempt and each request is decided on individual basis.*?
The appellant also bears cost of producing evidence in the proceedings — after the court
decides the case, the successful litigant has the right for reimbursement.

The total cost of producing evidence in a typical litigation on administrative decision
in environmental issues is quite high. The courts only accept evidence documents pro-
duced by an accredited body and such costs are often beyond the possibilities of NGOs
and even more so the individual citizens. Above that, there are no certified experts for
many specialized topics related to environment residing in Bosnia and Herzegovina at all,
and seeking suitable experts or companies abroad is mostly unrealistic. Reports of foreign
experts will in the most cases require costs for official translation, travelling and housing.

The system of payments with uncertain total cost of the litigation and possible addi-
tional costs for ensuring the evidence are often seen as one of major obstacles in seeking
the use of the legal remedy by citizens and NGOs as well.

4.3.3. Relationship between participation in
decision-making and access to justice

Recently, a noticeable trend enabling NGOs to defend their rights at the courts in adminis-
trative disputes has emerged. Centre for Environment from Banja Luka was recognized as
a party authorized to submit a lawsuit directly based on provisions of the Aarhus Conven-
tion. The court referred to the fact that Centre for Environment is an NGO that deals with
environment protection and therefore it falls within the definition of “public concerned’,
not regarding the fact if they took part in previous administrative proceedings.

4% Law on courts of FBiH (2005)

51 http://pravosudje.ba/vstv/faces/taxCalculator.jsp

%2 http://www.advokat-prnjavorac.com/advokatska_ tarifa.html
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5 http://www.besplatnapravnapomoc.rs/prilozi-saradnika/oslobodenje-od-placanja-sudskih-troskova-parnic-




Case study 5:
Taming
dirty energy

Tuzla / 2006 2014
Centre for Environment and Energy

Modern history of 'Tuzla is tightly connected with unmissable
presence of local coal power plant the biggest one in the
country. The Tuzla Thermal Power Plant, with capacity of
715 MW, has been gradually built between 1959 and 1978
and towns of Tuzla and Lukavac are dependent not only on
its electricity, but also heating. The giant, consuming from

3 to 4 million tons of lignite annually, is surprisingly not
equipped by desulphurisation filters. Thus, 50 million tons of
sulphur dioxide and tens of tons of dust are released into the
atmosphere annually. In 2013, people finally lost their patience
and started to fight for a more civilized energy production.

r l \ uzla power plant belongs to the state-owned
company Elektroprivreda and the govern-
ment should not earmn money by poisoning

its citizens. The city s population suffering from res-
piratory diseases and cancer is more than Bosnian
average. According to the report of Centre for Ecol-
ogy and Energy, estimated reduction of life expec-
tancy per person in Tuzla reaches 3.2 years, and the
power plant is linked with to 4,918 ears of life lost
across Europe each year.

Industry captains came to the conclusion it is still
not enough. In 2013, Elektroprivreda reconstructed
Block unit 6 - replacement of electrical filters was
supposed to reduce emission of the dust particles
and prolong service life of all factory for 15 years.
In the same year, the company announced the plan
to construct new production unit 7 with 450 MV of
capacity for 1.6 billion BAM (0.8 billion euro).

Citizens in the streets

The citizens eventually lost their patience and or-
ganized a protest meeting at the gate of the power
plant. They demanded more investments to the tech-
nologies to reduce air pollution, to the infrastructure
of neglected town and also to improvement of living
conditions in general. As the company was not able

to meaningfully explain reasons for construction of
new production unit, people rejected the project and
demanded its administrative termination. It became
clear that there is no need for more energy in the
country, and the company only wants to get more
incomes by increasing export. More than 5 thou-
sand people signed the petition containing these de-
mands.

Poisonous defaulters

Dispute between Elektroprivreda and Tuzla Canton
started 12 years ago over compensation payments
for air pollution, set by cantonal law. The energy
company was obliged to pay 150 thousand BAM
every month for its power plant emissions since
2002, but it did not. In 2006, the case got the court. It
decided in 2009 in favour of the canton and ordered
the power plant to pay total debt of 7 million BAM
(3.5 million euro).

The same situation - debts on compensation pay-
ments for pollution, indifference of the company,
and the ligation - repeated again in 2014, the year
of mass public protests against pollution. That time,
the debt amounted already 14 million BAM (7 mil-
lion euro). Tuzla Canton left the courtroom as the
winner for the second time.
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Demonstration at the gate of Tuzla power plant:
Stop poisoning us! citizens demanded.

|
/

Photo:
Ondrej Vlk
/Arnika

Photo:
Centre for
Ecology
and Energy,
Tuzla.

Money collected from industrial polluters end up in the cantonal
budget, from which they are distributed to the municipalities for
their infrastructural and public welfare projects. Thus, dirty indus-
tries contribute at least somehow to poor public budgets.

: "People grown in socialism
are not used to fight for their
rights. Also we have got the
government used from the

The case got large publicity in mass-media, and joint effort of
the citizens and the canton resulted in debates on the floor or par-
liament. Its members started to review entire system of payments
for pollution. In summer 2014, parliament adopted new law on

compensation fees.
Due to political unrests in 2014, production unit 7 is still not
built. Moreover, Hitachi decided to pull out the investment and

previous system that citizens
are passives. At the third

side stands the industry,
happily get used to apathetic
authorities and timid public.
They are absolutely indifferent
to what the people think or

say about them. So they keep
exhaling to the air whatever,
without bearing responsibility.
But the situation gradually
changes. The people are
beginning to understand that
they have right to demand
healthy environment for them
and their children.”

nowadays, consortium of Chinese companies is the sole bidder for
the project. Its completion remains a question.

Local non-governmental organization produced
comprehensive report that calculated real costs of
energy production. Shocking figures on damage
to the environment and public health encouraged
citizens to mass protests. Cantonal representation
was active and sued the energy company for not
paying enough for emitted pollution. The case
became one of major reasons for adopting new
law on compensation fees by the parliament.

DZemila Agié,
Centre for Ecology and Energy
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The same argument has been used in another case where the NGO did not take part in
public hearing, but made submissions to a specific study related to an on-going project.
Based on reference to the Aarhus Convention provisions, the NGO’s comments had to be
considered by the state authorities.

4.3.4. Analysis of Court Decisions

According to the ‘Analysis of Court Decisions in the Area of Environmental Protection
in Bosnia and Herzegovina’, produced by OSCE BiH in 2012, there were 15 cases of legal
actions in administrative procedures in the country, with an even number i.e. seven deci-
sions being overruled and seven accepted while the first instance and appellate decisions
were annulled. There were in total 5 decisions on legal actions regarding exemptions in
administrative proceedings and all of these five actions were overruled rendering that the
public authorities have acted correctly.

The report concluded that in 2012, there was no judgement issued concerning the right
to access environmental information and that the only judgement that concerned the
environmental protection was issued by the District Court in Banja Luka. It referred to the
Environmental Impact Study of a small hydropower plant on the Sana River. This Lawsuit
was rejected as unfounded.>*

These numbers distinctly show that the use of the legal remedy is not very often in
BiH in the environmental area and that there is still a lot of scope for evolution of these
mechanisms. Unfortunately, no similar report has been issued, it was therefore difficult
to compare and validate observed trends and conclusions made (we tried to compile our
own statistics for details, see the following chapter, Analysis of the statistics of the state
authorities). It can be noted first-hand that very few administrative disputes ended up in
court in 2012, and therefore can be assumed that the public does not use legal remedies
often.




Analysis of the

statistics of the
state authorities

hile compiling this report, we have encoun-

tered a problem due to non-existence of

data documenting the practical applica-

tion of the ‘right to access the information’
and ‘participation of the civil society in decision-mak-
ing’. To overcome this vacuum, we sent out requests
for information to 19 selected state authorities and
courts of different levels in Bosnia and Herzegovina
in the spring of 2015.

It was the first attempt of its kind to put together
such long-term statistics and obtain figures show-
ing the ground reality. Until now, neither the state
authorities nor NGOs have ever taken up systematic
collection of such information. No analysis exists (ex-
cept for the OSCE BiH report from 2012, descripted
in Chapter 4.3.4. Analysis of Court Decisions). With-
out this first-hand knowledge of the real situation
it was difficult to determine what specific measures
would help to improve the quality of environmental
democracy in accordance with the Aarhus Conven-
tion.




respond to the request at all, in breach of
the Aarhus Convention as well as national

t was an unpleasant surprise that as many
. as 30% of the addressed authorities did not

Respecting right

s T ) : :
to access the law®s. Thl_s experience conf_lrmS repeated complaints
. . of the civil society that their letters are often thrown
information down the table.

The requests concerned firstly general issues of
functioning of the civil society — we were especial-
ly interested how many NGOs are active in selected
areas. Secondly, we focused on issues related to the
Environmental Impact Assessment process.

Answers to
Tequest fOT 55 Municipality of Zenica, The Chairman of the City Council, The
information president of the Commission for Environmental Monitoring,

Cantonal Court at Mostar, Federal Administration of Inspection
and The Cantonal Ministry of Trade, Tourism and Environmental

Protection at Hercegovina Neretva

Federal Ministry of Justice v
Ministry of Justice BiH v
Ministry of Justice (Zenica-Doboj Canton) v
Federal Ministry of Environment and Tourism v
Ministry of Spatial Planning, Transport and Communication and v

Environmental Protection (Zenica-Doboj Canton)

Ministry of Spatial Planning, Transport and Communication and v
Environmental Protection (Zenica-Doboj Canton)

Ministry of Spatial Planning and Environmental Protection v
B responded partly (1) (Sarajevo Canton)
B ot responded (6) Ministry of Spatial Planning and Environmental Protection v
B responded (12) (Rt Ceniier)
Cantonal Court Zenica v
Cantonal Court Sarajevo v
Cantonal Court Tuzla v

Municipal Court for minor offences, Zenica




5.2

Detailed
analysis of the
obtained data

Question 1: Number of non-governmental organizations
operating in Bosnia and Herzegovina

Explanation: To be able to evaluate responses to particular questions and overall situa-
tion, it is essential to learn and understand the extent of civil society and how large is the
segment of those dealing with environmental protection.

Respondents:

e BiH: Ministry of Justice BiH

e FBiH: Federal Ministry of Justice

e Zenica-Doboj Canton: Ministry of Justice

Submitted Questions:

m How many NGOs or foundations are recorded in the register of your office?

= How many of them deal with environmental protection?

m How many of them have a seat in the Zenica-Doboj canton?

m How many of them have a seat located directly in Zenica?

We have received the following answers:

m The register of the Federal Ministry of Justice lists 1,676 associations and 154
foundations. In their response, Ministry of BiH divided the organizations in detail. It has
1,684 associations, 128 foundations, 54 foreign and international associations and 25
such foundations and 43 foreign and international NGOs registered. This division is not
entirely understood.

m The Federal Ministry of Justice was able to distinguish how many of these associa-
tions deal with the protection of the environment, specifically:

— Centre for ecology and culture “Aliz Bosniak” from Kakanj,
— Ecologic youth association "ECO NOVA” with a seat in Zenica
— Youth in education, sports, culture and ecology from Visoko.

m According to the Federal Ministry of Justice, 40 associations operate in the Zeni-
ca-Doboj Canton from which 29 are based in Zenica.

m The Cantonal Ministry of Justice of Zenica-Doboj did not take into account a part
of the request for information and answered only that in Zenica-Doboj Canton there




are 743 associations registered and 756 in Zenica. 160 organizations from the register
handle the field of Environmental protection.
m Ministry of Justice of BiH does not keep record of this information.

Question 2: Requests for information

Explanation: Free access to information on the environment is crucial for claiming the

other rights arising from the Aarhus Convention. Without adequate and consistent in-

formation it is not possible to participate effectively in decision-making. Our analysis is

therefore focused on the extent to which the public in BiH use this right.

Respondents:

e FBiH: Federal Ministry of Environment and Tourism,

e Zenica-Doboj Canton: Ministry of Physical Planning, Transport and Communications
and Environmental Protection

e Sarajevo Canton: Ministry of Physical Planning and Environmental Protection

e Tuzla Canton: Ministry of Physical Planning and Environmental Protection

e Herzegovina-Neretva Canton: The Ministry of Trade, Tourism and Environmental Protec-
tion

Submitted Questions:

m How many requests for environmental information have you received in the period
2009-2014?

m In how many cases have you met the applicant’s request and provided information on
the environment in full extent?

= In how many cases have you refused to provide information?

We have received only two answers to this particular request by the authorities:

m Tuzla Canton: Ministry of Physical Planning and Environmental Protection re-
ceived 20 requests for information, which allegedly have been fully answered.

m Sarajevo Canton: Ministry of Physical Planning and Environment received only
2 requests, which they also allegedly fully handled.

The provided information shows that requests for information are not very frequently
used tool. In combination with the lack of information that is generally accessible it is
a big problem and a complication in the process of involving the public in decision-making
pertaining to environmental issues.

A partial solution to the problem would certainly be to launch a consistent aware-
ness-raising campaign and in particular active publication of as much information as pos-
sible as well as facilitating the online access to information.

Question 3: EIA process and participation in the proceedings
The EIA is a key process in which, in accordance with the provisions of the Aarhus Con-
vention, the public should be effectively and actively engaged. Yet, it is especially this
area, where citizens and the civil associations and foundations encounter a number of
obstacles. This makes the actual effective participation considerably more difficult. There-
fore, we wanted to determine whether the authorities actually record the data on the




assessment and if it is possible to determine to what extent are the public involved in
these processes. However, the result of this part of the analysis is affected by the lack of
the provided information.

We turned to the same offices with the following questions:

m How many environmental impact assessments have there been done and in how many
cases was there held a public hearing of the project and documents related to it?

m How often have the members of public expressed themselves in these processes?

m Were the comments of the public taken into account and how have they been reflected
in the outcome of the assessment?

m How many positive opinions on the Environmental Impact Assessment have been is-
sued in the period of 2009-2014?

m How many negative opinions have been issued (meaning that the intention was not
granted with an agreement)?

This part of the analysis suffers due to significantly higher pending requests for infor-
mation and also from the inability to obtain information because such data is not record-
ed. Moreover, the answers of the authorities were not formulated so as to fully answer
our questions.

m Federal Ministry of Environment and Tourism only said that in the period 2004-
2014 it has accepted 1,033 applications for authorization of environmental permits
and issued 801 such permits. No further information was obtained.

m Zenica-Doboj Canton: Ministry of Physical Planning, Transport and Communica-
tions and Environmental Protection, replied that according to their responsibilities,
there are no permits, which would require assessment.

m Sarajevo Canton: Ministry of Physical Planning and Environmental Protec-
tion, and Tuzla Canton: Ministry of Physical Planning and Environmental Pro-
tection replied similarly.

m Herzegovina-Neretva Canton: The Ministry of Trade, Tourism and Environmental
Protection did not respond at all, thereby significantly violating the applicant’s right
to information on the environment. This is an alarming result, taking into consideration
the lack of disclosure about the EIA process.

We believe that based on these results of requests for information, in BiH it is absolutely
essential to create a system with remote access to information, which would disclose any
document of all aspects assessed in the EIA process. These systems seamlessly operate in
several countries and enable citizens to obtain the necessary information without having
to refer to the authorities who are not able to provide answers.

Question 4: Participation in decision-making

In addition to the EIA process related issues, we also inquired about issues related to pub-
lic participation in decision-making; participation in administrative permitting procedures
with environmental impact. The tool used to highlight public opposition to major issues is
a petition. Therefore, we asked the authorities about their experience.




We turned to the same authorities as for Question 2 and 3 (see above) with the

following questions:

m How many public hearings were there organized in the procedure for issuing environ-
mental permits in the period of 2009-2014?

m How many of these public hearings were attended by any non-profit organization?

m How many petitions relating to the protection of the environment have you received in
the period 2009-2014? What was the subject of a petition?

= In how many cases have you accepted the petition and in how many rejected?

Unfortunately, authorities basically did not respond to these questions; they either did
not react or responded only partially.

m Zenica-Doboj Canton: Ministry of Physical Planning, Transport and Communi-
cations and Environmental Protection, performed 5 public hearings in the entire
period of five years (!), of which 3 are now completed and 1 still going on (we received
no more detailed information about last one).

m Sarajevo Canton: The Ministry of Physical Planning and Environmental Pro-
tection performed only one public hearing and Tuzla Canton: Ministry of Physical
Planning and Environmental Protection performed 3 of which NGOs participated
in only 1. Some authorities argue that NGOs are not interested in the public discussion,
but this is essentially a result of very weak and inadequate disclosure of information
about it.

m According to the provided information, Authorities solved a total of 6 petitions.

Question 5: Access to justice

Access to justice is actually the most essential pillar of the three pillars of the Aarhus Con-
vention. Without effective judicial protection, the other rights remain toothless and inef-
fective tools. In many countries, especially in post-communist countries of Central Europe
such as the Czech Republic, Poland or Slovakia, the right to information and participation
in the proceedings was gradually strengthened through judicial decisions. The practices
of the authorities were improved purely due to interventions by the court. Therefore, we
inquired on how do the selected courts in BiH function and we turned to four selected
courts at the Canton level, all from the FBiH.

Respondents:

e Zenica Cantonal court
e Sarajevo Cantonal court
e Tuzla Cantonal court

e Mostar Cantonal court

We asked the following questions:

m How many lawsuits were there regarding a review of the approval or rejection opinion
of the EIA study in the years 2009-2014?

m How many lawsuits related to environmental protection do you register, which allow
(§ 68 and § 71 Law on protection of environment FBiH) in the years 2009-2014?

= In how many of those cases, a violation of the Law on protection of environment has




been found in the 2009-2014? In how many cases was cancelled the original adminis-
trative decision concerning the environment?

m How many lawsuits were concerned about the refusal to provide information on the
environment by the administration?

The courts were requested to provide a copy of any issued decision. Unfortunately,
none of the above information has been provided. The reason stated was simply unavail-
ability of information.

Given this and other shortcomings observed in the system throughout the analysis, we
believe that the only solution to this inadequate access to information (on the basis of
which we cannot even evaluate the effectiveness of access to justice and whether the case
law strengthens or weakens the position of the pubilic) is that all decisions of higher courts
should always be published online, with an option to search this database for specific
requirements. Such a practice is completely normal in many European countries. Its im-
portance lies also in the possibility of obtaining an effective argument for the subsequent
cases of public participation in environmental decision-making. Without the presence and
functioning of a basic online database — either on the EIA process or of judicial decisions,
the effective participation of citizens is quite impossible.




Analysis of

experience of NGOs

ur challenges due to lack of information were not just restricted to State Author-
ities but also extended to activities concerning the civil society. Therefore, besides
asking the state authorities for data, authors of this report also undertook a sur-
vey among selected and interested environmental NGOs working in BiH on their
experience with access to information, public participation in decision-making and access
to justice. In total, 12 NGOs were addressed, while the selection criteria were sufficient
capacity, professional approach and history of practical work.

Overview
of the
participants

| =

Emir Avdié¢

NoleSe LUKAVAC ) n g
of the survey Criiiionie Association for DeiisZisko

BANJA LUKA Protection of TUZIA
Representatives of 7 organi- Centre for Flora and Fauna Centre for Energy
zations from different regions Environment and Environment

agreed to be interviewed and
provided their experience and
personal insight to the topic.

Alenka Savic
TUZLA

Samir Lemes _ Centre for
ZENICA o .. Development
Eko Forum Zenica Anes Podic ) and Support
SARAJEVO Sabina Jukan
Eko Action SARAJEVO

Sarajevo Aarhus Centre Sarajevo




6.1

Detailed
analysis of the
obtained data

6.1.1. Question 1: Evaluation of the
level of environmental democracy

Questions asked:
m How do you assess environmental democracy in BiH?
m What do you consider crucial for this and what might bring improvement?

All respondents agreed on the opinion that there is, theoretically, a lot of space for
public participation in decision making, which is provided by the law. They all however
complain that in practice, procedures are often omitted, the public is denied its rights,
and there is no control over manipulation of results of the public discussions. Across
the country, there are considerable differences among the various authorities that deal
with the field of environment; some respondents claimed that they can see an improving
trend. Education of both the general public and NGOs on one hand and the authorities
on the other is emphasised as an underestimated tool which could help to overcome the
difficulties.

6.1.2. Question 2: Access to information

Questions asked:
m What experience does your organisation have with requests for information?
m What experience does your organisation have with accessing information online?

Question 2A: Request for 1information

The experience is very varied. Some NGOs have not requested the state authorities for
information according to the law on Free Access to Information at all, some have sent
several requested and for others it is a vital tool for enabling their work. Those who
requested the authorities for information stated they have frequently met with obstruc-
tions and clear breaching the law. Not respecting the legal deadlines or denying infor-
mation based on unfounded reasons is very common. Although the sample size is not
big enough to draw clear conclusions, 5 out of 7 respondents stated experience with
such unlawful behaviour, which is alarming. Concurrently, NGOs have also noticed slight
positive shifts.Still more, authorities are aware of their obligation to provide the infor-
mation on request.




Experience with request for information

0 10 20 30 40 50 60 70 80

I see it as an effective tool (29 %)
I have various experience (43 %)

I recently observed changes (29 %)

I obtained an incomplete information (43 %)

| Legal deadline was breached (71 %)
Request was neglected (57 %)

JTILL

I have little experience (29 %)

0 10 20 30 40 50 60 70 80

Violation of the Free Access to Information Act
More than two thirds encountered with violations of the right to access information on
environment.

Encountered with breaching of the Act Answer to the request
obtained according to
the Act




Answered requests for information

We obtained an answer in about 50%

We obtained an answer in about 80-100%

We have little experience with
request for information

Question 2B: Official online information sources

NGOs agreed that basic information on environment, including the legislation, can be
found online and access to it is to some extent free. Information on the state of environ-
ment in the form of a databases occur just locally while nationwide information systems
in general are very rare and do not cover all important areas. One mentioned example is
Pollutant Release and Transfer Register (PRTR) that was still not launched, contrary to re-
peated promises of the authorities and substantial expenditure. Advertising, invitations to
public hearings and publishing summarized information on EIAs suffer serious deficiency.
The more specific information users need to get, the harder is to find it online. NGOs state
that it is difficult to find an official website where all expected information will be found
and more importantly be true. AlImost half the respondents suspect the authorities of ma-
nipulations and one even revealed publication of false information. NGOs advise extensive
revision of the system of publishing information online and creation of the still absent, but
necessary, information portals as well as better system of information exchange across the
country’s complex administration system.




Encountered a problem with access
to online information (100 %)

Official information generally accessible (71 %)

Only incomplete information available (71 %)

Hard to find 100 % O.K. website (57 %)

Authorities influences “tone” of the information (43 %)

T
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Getting information is problematic (67 %)
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Better regulation for online publishing needed (43 %)

I can see progress (43 %)

Better communication in the administration structure needed (29 %)

0 20 40 60 80 100

6.1.3. Question 3: Public participation

Question asked:
m What experience does your organisation have with participation in decision-making?

Most NGOs claim to have participated in all decision making whenever an opportunity
has provided itself (in their fields of interest). A vast majority do have experience with the
Environmental Impact Assessment process and many of them have experience with public
participation in other processes, like spatial planning or granting environmental permits. .
It is surprising that none of the respondents have participated in procedures such as issu-
ing environmental permit, zoning or construction permitting, which are among the most
common. Only one NGO took part in development of a new law and another in prepara-
tion of an official environmental strategyat a local level.

However, 30% of respondents feel that involvement of the public in decision-making
on environmental issues is broadly regarded just as a formality by the state authorities and
politicians alike. The biggest problem mentioned is that the offices often reject the com-
ments of the public, but rarely explain why. Establishing clear rules for dealing with the
comments is seen as a crucial step. Making public consultation more transparent would
motivate the people thereby making the decision making process more effective.




NGO experience with participation

0 10 20 30 40 50 60

- Environmental impact
assessment (57 %)

Spatial planning (28 %)

Law preparation (14 %)

Local environmental action plan (14 %)

- Concession agreement (14 %)

International project (43 %)

6.1.4. Question 4: Petitions

Question asked:
m What experience does your organisation have with petitions?

Most NGOs (5 out of 7 respondents) do have practical experience with petitions and (4
out of 5) consider them as a good tool for informing and involving public in campaigns
for better environment. At the same time, petitions are considered to have very limited
legal relevance; they serve much more as a lever of public pressure then real legal tool.
Respondents are quite sceptical about the effectiveness of petitions in relation to their
objectives.




Question 5: Access to justice

Question asked:
m What experience does your organisation have with access to environmental justice (ap-
peals, lawsuits)?

The survey showed that legal proceedings definitely do not belong among commonly
used tools by the civil society. Only 4 out of 7 respondents stated they have ever filed
a lawsuit against administrative decisions or damage to the environment. Five respond-
ents are convinced that the right for justice is generally not used much due to complicat-
ed and lengthy procedures and lack of consultancy capacity (i. e. lawyers experienced in
procedural law and solving environmental cases. It is evident from the answers that NGOs
understand the significance of filing lawsuits as a possible way of problem solving; having
said that, they seem to underestimate the power of the judicial system. This attitude may
spring from the distrust of the courts, which are suspected of corruption and being de-
pendent on political and economic interests. Finally, there are some successful examples
of litigation and Aarhus Centres Network could play an essential role in promoting justice
to the society at large.

Experience with access to justice

Filed the lawsuits (57 %) Never filed a lawsuit (43 %)

???9 0o
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Undergone whole chain
of permitting procedures

Left the procedure




Aarhus Convention

Compliance Mechanism

rticle 15 of the Aarhus Convention on review of compliance, requires the ‘Meet-
ing of the Parties’(MOP) to establish “optional arrangements of a non-confron-
tational, non-judicial and consultative nature for reviewing compliance with the
provisions of the Convention”. First MOP was held in 2002 in Italy, where the
first Compliance Committee’ was elected.

Members of the ACCC are proposed by the Parties and are elected by the MOP, but
serve in a personal capacity and do not represent the countries of which they are nation-
als. For the period from 2014-2017, the Committee consist of 9 members. Sessions of the
Committee are in general opened for the public while experts and representatives of the
state or civil society are often invited to provide the Committee with their knowledge or
explanations.

The compliance mechanism may be triggered in four ways:

(1) A Party may make a submission about compliance by another Party;

(2) A Party may make a submission concerning its own compliance;

(3) The secretariat may make a referral to the Committee;

(4) Members of the public may raise issues concerning a Party’s compliance with the
convention.

In addition, the Committee may examine compliance issues on its own initiative and
make recommendations; prepare reports on compliance with or implementation of the
provisions of the Convention at the request of the MOP; and monitor, assess and facilitate
the implementation of and compliance with the reporting requirements under article 10,
paragraph 2, of the Convention.

1
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Power of the
compliance
mechanism

hen the Committee receives communi-
cation for not complying with particular
Aarhus Convention provisions of a certain
State, it firstly reviews the claim and inves-
tigation (with varying length and procedure) starts.
Within the process, the ACCC certainly asks the State
concerned for its explanation.
At the end of investigation, the Committee issues
a decision with a detailed explanation. The findings
and recommendations on the compliance by indi-
vidual Parties are submitted to the MOP (held every
3 years) for endorsement. If a Party was found in
non-compliance by the Committee, the MOP may
adopt a decision concerning that Party’s compliance.
In cases where the some country consistently fails to
improve the situation and solve its non-complianc-
es, the MOP can issue a “warning”. That is the most
powerful tool to punish careless governments — be-
cause the Aarhus Convention does not include any
mechanism of financial sanctions and its adoption is
voluntary. Anyway, knowledge of a lack of democrat-
ic culture and violations of international obligations
in the public domain often lend a bad reputation due
to which countries keep striving to avoid such con-
troversies.
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ACCC work 1in
figures

ince its establishment, the Committee has

reached a number of findings with regard

to compliance by individual parties. The

Committee’s considerations with regard to
specific provisions of the Convention have been com-
piled in a brochure (first and second edition) issued
by Resource & Analysis Centre “Society and Environ-
ment”2.

It is no secret that a major part of the raised issues
is submitted by NGOs. The figures largely show level
of activism in particular countries — and the differ-
ence is quite startling. Although the United Kingdom
leads the chart (17 communications), most coun-
tries remain with only few cases (Kazakhstan - 5, the
Czech Republic — 3, Turkmenistan — 1, Croatia — 1).
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Findings adopted

Number of findings adopted by
the Compliance Committee

3 out of 5 found
non-compliance

Articles of the
Convention found
in non-compliance
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Which Parties‘ compliance has
been considered so far?

The Compliance Committee has considered admissible
communications towards the following countries.

lthough we revealed large violations or
disregard of the Aarhus Conventions pro-
‘ visions in Bosnia and Herzegovina that are

BiH and
Compliance
Mechanism

described in this study, no communication
has been submitted from the country. It is especial-
ly surprising, because the NGOs are fully aware that
behaviour of their state does not comply with the
international obligations of the country. Anyway, BiH
is still waiting for its first communication.




Conclusions and
recommendations

S.1

Stakeholders

Society

Legislation
Administration Essentially, provisions of the Aarhus Convention “on
environmental democracy” are well transposed in
national law. Although Bosnia and Herzegovina is
not an EU member, its legislation copies Acquis Com-
munautaire and therefore is quite similar. It in itself
helps to transpose the Convention, which is integrat-
ed in the EU legal framework. One of biggest threats
for the period of “waiting for accession” represents
international economically motivated agreements
lacking environmental and social aspects — namely
The Energy Treaty being in force until 2026. On one
hand, it supports transposition of part of EU legis-
lation (e. g. EIA Directive), on the other hand, some
important regulations are omitted (e. g. IPPC Direc-
tive). BiH nowadays really serves as an extraction and
(dirty) production base of foreign or multinational
corporations that benefit from industrial tradition

Legislation




and cheap labour, but misuse proximity to the EU together with redundancy to follow
strict EU standards. At the same time, adoption of some important regulations was in-
comprehensibly postponed — namely Long-range Transboundary Air Pollution Convention
and EU Directive on Integrated Pollution Prevention. Transposition of regulations for pro-
tection of the environment must not be neglected.

Administration

Complex and ineffective state administration continues to be a persistent, well known
and crucial problem. Authorities usually keep tossing issues like hot potatoes, and nobody
feels responsible. An unstable political situation deepens the problem. Citizens do not
understand functions of different offices and are often rejected. Our research revealed
alarming levels of ignorance of the ‘Free Information Act’ and even more startling was the
lack of information which authorities use, collect and create. It raises doubts over their
competences and a question how can they ever work properly. BiH does not have enough
resources for so extensive state bureaucracy, and many agendas are personally and finan-
cially underestimated. For example, there are 14 different ministries for environmental
protection in the country with different, but overlapping jurisdiction. According to the
IMF, the total expenditure for the public sector in 2014 amounted to 6.145 billion BAM
(about 3 billion euro) which equals 23% of total GDP. Practical activity of the state au-
thorities considerably differs from what the law states: Deadlines are often not respected,
interests of different stakeholders are not treated equally, and nobody stimulates public
involvement in the decision-making process. The country suffers from widespread corrup-
tion. Ability and willingness to enforce the law and control compliance with valid deci-
sions and regulations are very limited. Authorities most often start to act only in response
to concentrated public pressure. To overcome this real paralysis of the state, radical trans-
formation of the administration system seems to be necessary. Education of the officials
and severe punishment of illegalities are logical parallel measures.

Society

Pollution levels and destruction of the environment is alarming. The number of partici-
pants during recent demonstrations for a clean environment proves that the people are
not indifferent, but on the contrary very angry. A respectable 10 thousand people marched
against pollution of the air by ArcelorMittal Zenica in 2012. In spring 2014, massive pro-
tests against two decades of political inertia engulfed most of the country, demanding
ouster of compromised politicians. However, when it comes to use of legal instruments,
the citizens remain surprisingly passive and resigned to their fate. Only few well-estab-
lished NGOs have enough know-how and capacity to follow the events continuously, learn
the procedures, participate in decision making and demand enforcing of the law. In the
society prevails a feeling that solution is in sight but the people cannot affect the result.
Anyway, examples of successful cases exist. It is the task of NGOs to promote them more
widely and offer their fellow citizens hope and optimism. We noticed in our analyses that
civil society sometimes wins environmental cases by using non-legal actions connected
with public pressure. If they will complement their creative campaigns by legal tools, they
could touch far greater heights.




Process

Justice

Participation

Information

Information

The fundamental problem is that the state does not
operate integrated websites where interested pub-
lic can find data on environment, plans, announce-
ments, decisions, invitations for public hearings, etc.
On-line sources function only in some regions, partly,
and by far do not cover all important areas. One ex-
ample for all: the Federal Ministry of Environment of
FBiH created a database of pollution releases from
about 300 industrial sources and the EU supported
creation of public website by almost 2 million euro
in 2009 — nevertheless, the information is still hidden
from the citizens. Providing information on request
(binding by law) is in a sorry state, although some
authorities do provide the information with no re-
strictions and delays. Based on our indicative survey,
we estimate that roughly 30% of the public institu-
tions breach their obligation and do not respond to
the citizens who raise questions. The system of sort-
ing, filing and processing information in the state
institutions seems inadequate. It is reflected by the
fact that requested authorities are often not able to
provide the information they should undoubtedly
possess or have control over. The only recommend-
ed solution could be an immediate launch of on-line
information sources and their gradual improvement
and filling. Experience shows that websites are the
cheapest and the most effective way to ensure infor-
mation flow between the state and the citizens.

Participation

Comprehensive official data on intensity of public in-
volvement in decision making procedures do not ex-
ist. Moreover, emerging bits of information are con-
fusing. For example, Federal Ministry of Environment
and Tourism of FBiH accepted 1,033 applications
for environmental permits between 2004 and 2014.
But Environmental Ministry of Zenica-Doboj Canton
in FBiH performed only 5 public hearings between
2009 and 2014. These figures simply do not match.
From available sources we can estimate that broader
public participation is very rare. A common problem
is the failure to inform the public in a timely manner
about the ongoing administrative processes. Individ-
ual citizens participate only exceptionally, and the



tool is generally used only by NGOs. These are limit-
ed in territorial coverage, scope and topics, so many
decisions are issued without any involvement of the
public. It is even worse that the public is obviously
invited in very advanced stages of the projects prepa-
ration, and comments come too late to be able to
influence substantial issues. Authorities often refuse
suggestions of the public, but they are not obliged
by the law to explain their reasons. Such procedure
undermines the trust of citizens towards the state
and discourages people from broader participation.
These issues need to be solved by amendment of re-
spective legislations.

Justice

In comparison with the EU countries, litigation is an
almost completely unused tool — although it is just
court decisions which have power to decide who
is right and radically change the situation. Official
data does not exist. According to the OSCE report,
in 2012, there were only 15 available cases of legal
actions in administrative procedures in whole coun-
try, while comprehensive data for 2012 the same as
for other years are not accessible. In post-communist
countries of Central Europe such as the Czech Repub-
lic, it was mere judicial decisions that gradually man-
aged to enforce the right to information and partic-
ipation in decision making and improve the practice
of the authorities. One of the crucial problems is
lack of education on person’s rights. Another serious
problem is cost of producing evidence in litigation,
as the courts accept only documents produced by
certified experts. But the most important is that both
NGOs and individual citizens should overcome their
fear of courts and accept the lawsuits as another tool
of their work. In coming years, civil society simply
should take the path from dissent and protests to
much more active use of existing legal tools and ju-
dicial protection of its interests.




Arnika - Citizens Support Centre (Czech Republic)

Arnika — Citizens Support Centre has many years’ experience of promoting informational
openness, supporting public participation in decision making and enforcing environmen-
tal justice. The Centre was established in 1996. We carry out public campaigns to promote
positive legislative changes or to stop attempts to narrow space for public participation in
decision-making. Every year, its experts help the civil society organizations and municipal-
ities to solve tens of cases throughout the Czech Republic. The Centre also participates in
international projects focused on environmental protection and strengthening implemen-
tation of Aarhus Convention in Central and Eastern Europe, Caucasus and Central Asia.
Arnika is a member organization of The Green Circle — Association of NGOs of the Czech
Republic, European Environmental Bureau and European ECO Forum.

Eko-Forum Zenica (Bosnia and Herzegovina)

The civic association Eko-Forum Zenica was established in 2008 as a reaction to the im-
mense environmental pollution that resulted from the re-opening and purchase of the
steelworks in Zenica city by the Mittal multinational consortium. The first actions of the
association were intuitive but Eko-Forum gradually became professionalized through the
years and gained the respect of citizens and State institutions. Today it has some 2,000
members and supporters with its office located in a representative space in the city centre.
The members are specialized in various fields connected to environmental protection, such
as health protection, air monitoring, waste management, water protection, information
technologies and media. Eko-Forum is in regular contact with other nongovernmental
organizations operating in the canton and other parts of the country.
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Want to know more?
Follow us...

in English:

http://english.arnika.org/bosnia-and-herzegovina

in Bosnian:
http://eko.ba

Arnika — Citizens Support Centre

Chlumova 17

130 00 Prague 3

The Czech Republic

Tel./fax: +420 222 781 471

e-mail: cepo@arnika.org
httpil/english.arnika.org/bosniasandsherzegovina

Eko Forum Zenica

Skolska 10

Zenica

Bosnia and Herzegovina

Tel. +387 32 40 50 50,

e-mail: info@ekoforumzenica.com.ba

http://ekeforumzenica.ba

Front Cover Photos:

December 2014 Demonstrations organised by Eko-forum Zenica. Eko-
Forum Zenica. About 400 people showed support to the legal actions
against ArcelorMittal.

Middle right: Martin Plocek, Arnika - Zenica Steelworks.

Top, middle left, bottom: Adnan Dzonlié, Eko-forum Zenica

Back cover Photos:

River Sana, a future Nature Park where the campaign of the Centre for
Environment is focused both on nature protection and stopping the plans
for the construction of a small hydro power plant close to the spring of the
Sana river.

Top: Mic¢o Malinovié, CZZS / Bottom: Martin Plocek, Arnika




Further reading

Short facts about BiH




Lukavac: The Factory Stopped Dusting

Sana River: Rivers Survive Concreting Plans
Centre for Environment, Request for a suspension for a construction for a hydropower plant Medna on the Sana River




Zenica: Steel Sky Brightens
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